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M/s Meghdoot Gram Udyog Appellant
Vs.

C.C.E., Lucknow Respondent
Appearance:

Shri S.D. Gaur, Consultant for the appellant
Shri V.K. Saxena, Authorized Departmental Representative (Jt.CDR) for the

Revenue

Coram : Hon’ble Mr. M. Veeraiyan, Member (Technical)

f"/:”dj Order No. /SM/M7 jM @

Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals)

No. 02-CE/07 dated 30.1.2007.

2. Heard both sides.




3. The relevant facts, in brief, are that the appellant manufactures Sat
Reetha, Herbal Sat, Neem Sat and Meghdoot Herbal Powder and Bringraj Tel
Trifla Brahmi Tel which were held not dutiable as they were classifiable under
3003 as ayurvedic medicines and preparations. As a result, the appellant sought
for refund paid by them amounting to Rs.5,51,739/- relating to the period 1.7.03
to 30.4.04. The refund claim was found to be admissible on merits by the
original authority but the same was not paid to the appellant on the ground of
unjust enrichment and the entire amount was ordered to be credited to the
Consumer Welfare Fund constituted under Section 12C of the Central Excise Act,

1944. Commissioner (Appeals) has upheld the order of the original authority.

4, Learned Consultant appearing for the appellant submits that it has been
settled by the Hon’ble Supreme Court that the impugned goods are not
chargeable to duty at all. Therefore, the levy itself was not legal. The levy
collected without authority of law cannot be retained on any grounds. Further,
the prices of the products before levy of duty prior to 1.7.03 and prices of the
products when they started paying duty remained the same; therefore, they
have absorbed the duty burden and did not pass on the burden of duty on the
dealers; they have also issued letters dated 4.9.03 and 10.10.03 to the dealers
in this regard. In other words, they have reduced the prices by giving additional
discount and the prices remained the same which proved that they have not

passed on the burden of duty to the customers.

5. Learned Jt.CDR drawing attention to the finding of the original authority in
para 11 submits that central excise duty was taken into account by them while
fixing the prices and therefore, the burden of duty stands passed on the buyers.
At this stage, the learned Consultant submits that the chart was prepared only
for the purpose of of claiming the refund and dose not imply that the said duty

was not passed on to the buyers.

6. I have carefully considered the submissions from both sides and perused
the records. There is no dispute that)on merits, the appellants are eligible for the

refund claimed by them. In fact, the refund has been sanctioned and credited to




the Consumer Welfare Fund. The letters addressed to the dealers (according to
the learned Consuitant they are representative in nature) show that as if
consequent to payment of duty the appellants were absorbing the burden of
duty and the prices remained [same as it was prior to the period when the duty
was not being paid. Provocation for issue of such letters is not furnished . There
is no reference in the said letters of any resistance of the buyers to buy the
goods with the element of duty. After all, the central excise duty is an indirect
tax and the role of the manufacturer and the dealer down the chain of sale is
to pass on the burden to the ultimate consumer. No evidence whatsoever has
been produced that there was any such stiff resistance from the consumers and
the dealers which resulted in increasing the discount to upset the duty element
and that the same resulted in absorption of the duty burden by the appellant
themselves. Mere submission that in view of stiff competition in the market
they were forced to absorb the duty burden is not sufficient proof that the
appellant did not pass on the duty burden to the consumers. It is settled that the
prices remaining the same prior to or after introduction of duty does not imply
that the burden of duty is not passed on to the consumers as held by the Hon'ble
Supreme Court in the case of C.C.E. vs. Allied Photographics Ltd. as reported in
2004 (166) ELT 3 (SC)  which judgment has been relied upon by the
Commissioner (Appeals). The decision in the case of C.C.E., Calcutta vs.
panihati Rubber Ltd. reported in 2006 (76) RLT 541 (SC) relied upon by the

appellant is not applicable to the facts of the present case.

7. In view of the above, decision of the authorities below in holding that the
appellants have not discharged the burden to prove that the duty burden has not
been passed on the dealers cannot be found fault with. I do not find any merits

in the appeal filed by the party.

8. The appeal is, therefore, rejected.

(M. Veeraiyan)
Member (Technical)




