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IN THE CUSTOMS, EXCISE & SERVICE
TAX APPELLATE TRIBUNAL,

WEST BLOCK NO. 2, R.K. PURAM,

NEW DELHI

COURT - 111

CENTRAL EXCISE APPEAL NO. 1524-25 OF 2007-SM

[Arising out of Order-in-Appeal No. IND-I/30 & 31/2007 dated
20.02.2007 passed by the Commissioner (Appeals-I), Customs & Central

Excise, Indore]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of

the order?

4. | Whether order is to be circulated to the Departmental | e
authorities? V )
CCE, Indore Appellant

Vs.
M/s. Garah Containers Respondent

Appearance:

Shri R.K. Saini, D.R. for the Revenue;
Ms. Asmita Nayak, Advocate for the assessee

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 12" August, 2009

- Y M
FINAL ORDER NO. | 257 7 12* &) 20 q 01 (B

Per P.K. Das:

These appeals arise out of common order and, therefore, both are
being taken up together for disposal.
2. The relevant facts of the case, in brief, are that the respondents are
engaged in the manufacture of boxes, containers of paper and paper-
board, cartoons. During the period October, 1999 to December, 2000 the
respondents availed Modvat credit and cleared the goods on payment of
duty, classifying the goods under Sub-heading 4819.19 of the Schedule to
the Central Excise Tariff Act, 1985. By Adjudication Order dated
6.4.2000, the Deputy Commissioner classified the product under sub-
heading No. 4410.90, attracting nil rate of duty. Show cause notices
were issued proposing to recover Cenvat credit of Rs. 1,05,452.00 and
Rs. 12,621.00 penalty and interest for the period October, 1999 to June,
2000 on the ground that the final product is classifiable under Sub-
heading 4410.90 chargeable to nil rate of duty and irregular credit was
availed, under Rule 57C of Rules. The classification of goods was finally
decided by the decision of the Tribunal and it was held that goods are
classifiable under Sub-heading 4410.90 attracting nil rate of duty. In
view of that, original authority disallowed the Modvat credit availed on

the exempted goods and imposed penalties on the respondents.




Commissioner (Appeals) set aside the adjudication order. Hence,
Revenue filed these appeals.
3.  Learned D.R. on behalf of the Revenue reiterates the findings of
the Commissioner (Appeals). He submits that Rule 57-C of the erstwhile
Central Excise Rules, 1944, provides that the assessee is not eligible to
avail credit on the exempted final product. He submits that in the present
case goods are liable to nil rate of duty and the respondents are liable to
reverse the credit availed by them.
4. After hearing both sides and on perusal of the records, for the
purpose of proper appreciation of facts, relevant portion of the findings of
the Commissioner (Appeals) is reproduced below:-
“According to the Appellants, the correct classification is
4819.19 only and that even if classification is to be made under
4410.90, then also the credit availed during October 1999 to April
2000 cannot be denied to them on account of the fact that they had
paid excise duty on the product by classifying the same under
4819.19. In short, their argument is that the credit already availed
prior to the issue of S.C.N. in May 2000 would still be eligible to
them on account of payment of duty on the final product (round
boxes). In this regard, I find that with reference to O.I1.O. dated
06.04.2000 as well as three other subsequent orders dated
11.12.2001, 06.05.2002 and 24.12.2002 by which Modvat credit

was disallowed to the Appellants, the matter was finally decided




by Commissioner (Appeals), Gwalior vide O.I.LA. No. 169-
172/2003 dated 19.12.2003 wherein he has upheld the
classification of the product under 4410.90 and accordingly held
that the disallowance of Modvat credit vide three orders are
correct. Subsequently, however, the Tribunal, vide their Final
Order No. 587-589/2005 date d11.07.2005 have set aside the order
of the Commissioner (Appeals) dated 19.12.2003 in so far as it
relates to Modvat Credit and penalty but upheld the classification
of the product as decided by the original authority as well as the
Appellate authority. In view of the decision of the Tribunal
allowing the Modvat credit for the period July 2000 to November,
2001 for the past period also the same ratio will apply. Moreover,
with reference to the order dated 31.10.2000, the dispute was
during the period October, 1999 to April 2000 which is prior to
issue of S.C.N. in May 2000 for changing the classification and
denying the Modvat credit. Therefore, in terms of the Tribunal’s
Final Order dated 17.11.2005 in their own case, the Appellants
would succeed in their appeal with regard to disallowance of
Modvat credit and therefore, the impugned order date d31.10.2000
is held as not sustainable and therefore the same is set aside.”

5. 1 find that the Tribunal by Final Order dated 11.7.2005 in

respondent’s own case following the decision of the Hon’ble Supreme

Court in the case of CCE & Cus. (Appeals), Ahmedabad vs. Naryan




Polyplast, reported in 2005 (179) ELT 20 (SC) set aside the demand of
duty. The relevant portion of the decision of the Tribunal is reproduced
below:-

“We find that this issue had come up before the apex Court
in the case of Commissioner of C. Ex. & Cus. (Appeals),
Ahjemdabad vs. Naryan Polyplast — 2005 (179) ELT 20 (SC) and
the Hon’ble Supreme Court did not interfere with the matter on a
finding that dispute is merely technical and there was no revenue
implication. We read the relevant parts of the order:-

“A show cause notice was accordingly issued to the
respondent on 19™ July, 1991 for recovery of the Modvat credit
which had been utilized by the assessee. The demand raised in the
show cause notice was confirmed by the Assistant Collector. The
appeals preferred by the assessee were rejected by the Collector of
Central Excise. However, the Customs, Excise and Gold (Control)
Appellate Tribunal (CEGAT) reversed the findings of the
Department and held, relying upon an earlier decision of Tribunal,
that the assessee had the option not to avail of the exemption but to
pay the duty and avail of the Modvat credit.

The Department is in appeal before us. Apart from the
question whether the Department ought to be allowed to question
the decision of the Tribunal had merely relied upon its earlier

decision which decision has not been challenged by the




Department, we are of the view that there is no necessity to
interfere with the decision of the Tribunal in view of the fact that it
is admitted case as stated in the special leave petition, that the issue
is merely technical and that there was no revenue implication.”

5. In the present case, the dispute is purely technical and there
is no revenue implication inasmuch as the payment of duty on
otherwise exempted goods nullified the effect of credit taken. The
ratio of the apex Court’s decision in the case of Narayan Polyplast
applies in favour of the assessee. Accordingly, the appeals are
allowed after setting aside the impugned order in so far as it relates
to Modvat credit and penalty. We further notice that the issue of
classification remains settled by the order of this Tribunal in the
assessee’s own case vide Final Order No. 756/04/NB(C) dated

26.10.04 in Appeal No. E/1063/ 04/NB-C.”

6. In view of the above discussion, I find that there is no reason 0
interfere with the order of the Commissioner (Appeals). Accordingly,

both the appeals filed by the Revenue are rejected.

(Operative portion pronounced in the Open Court on 12.8.2009)

(P.K. DAS)
MEMBER (JUDICIAL)




