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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
NEW DELHL PRINCIPAL BENCH NEW DELHI

Customs Appeals Nos. 205 o"f 2009—S'M (BR)

[Arising out of Order-in-Appeal No 124/REVCUS/LDH/O8 dated
17.10.2008 of the Commissioner of Customs (Appeals), Chandigarh]

Date of Hearmg/ Decision:17.09.2009
For approval and signature: B .-

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982. ‘

7. Whether it should be released under Rule 27 of the’
CESTAT (Procedure) Rules, 1982 for pubhcatlon Y\/\

in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy

of the Order?
4. Whether Order is to be circulated to the Departmental S \/ B g
authorities? oo
M/s. Regent Strips (P) Ltd. ' ...Appellants
(Rep. by Shr1 Saurabh Kapoor Advocate)
Vs.
CC, Amritsar ....Respondent

(Rep. by Shri V. K. Saxena, Jt. CDR)
CORAM: Hon’ble Mr. P.K. Das, Member (Judicial)

V/
pm,( OrderNo...?'..Q.*.é../ ...... ZDated 9.2009

Per P.K. Das:

The relevant facts of the case, in brief, are that the appellants filed

Bill of Entry no.117140 dated 02.11.2007 for import of 102.800 M.T. of




Heavy Melting scrap and paid duty as per the as,sjgssed bill of entry on the
’

basis of invoice. '

2. Subsequently, the Customs ofﬁceré éxa;!iﬁéd the cargo and the

said consignment was found as 95430‘.MT as per the custodian’s

weighment slip in respect of the contaiﬁérs. Th_‘u‘s, a quantity of 7.370

M.T. was found short. Accordingly, the appellargfs filed refund claim of

Rs.29,701/- on 20.11.2007. The Original Author'ify sanctioned the refund

claim. Revenue filed appeal bef(;re’ the Céiﬁmissioner (Appeals),
whereby the Adjudication Order was'l‘set raéide. I;Ii;nce, the appellants filed
this appeal.

3.  Ld. Advocate on behalf of the ap‘pellants"'éubmits that they have
not challenged the classification, levy and":valuafi(:)n of the goods. It is his
submission that the refund claim relateé.\éro shprt shipment, which was
detected by the customs officers and the i3ill of Entry can be amended
under Section 149 of the Customs Act, 1962. He submits that the
Commissioner (Appeals) set aside the adjudication order following the
decision of the Hon’ble Supreme Court in vthe case of Priya Blue
Industries Ltd. Vs. CC (Preventive) — 20().4.(172.)_:.ELT 145 (SC), wherein
the importer filed bill of entry and cléimed that the duty have been
wrongly levied. It is his contention that in the. present case there is no
such challenge by the appellant. He. submits that in the facts and

*

circumstances of the case, the decision of the Hon’ble Punjab & Haryana
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High Court in the case of Bansal Al.’lovys Métals Pvt. Ltd. Vs. CC,
Amritsar - 2009 (240) ELT 483 (P&H) is squa_rély applicable.

4, Ld. Jt. CDR reiterates the ﬁndings'bf the _é?mmissioner (Appeals).
He submits that there is no dispute that the appeilgﬁts paid the duty as per
assessed Bill of Entry. He also submifs that‘t.he appellants have not
challenged the Bill of Entry before thé_'Appéllgte Authority. It is his
submission that the Assessing authority cannot r'é_'open the assessed Bill of
Entry. In this context, he drew the attel'j'tion of-fﬁe‘ Bench to the relevant
portion of the decision of the Hon’ble é;preme Cburt in the case of Priya
Blue Industries Ltd.(Supra) He submits_:{:';hat the_;:; I.-Ion’ble Supreme Court
clearly held that the officer considerir;g a_téf.und claim cannot sit in
appeal over an assessment made by a cémpetent’ offﬁcer.

S. After hearing both the sides and g)n perﬁs;a‘l of the records, I find

B

that the appellants have not disputed the %:lassiﬁcation, levy and valuation
of the assessed Bill of Entry. It is reve;aiéd fro'm..'the Adjudication Order
that the appellants deposited the duty as ﬁer asséésed Bill of Entry on the
3 )
basis of invoices. The cargo was exarrﬁned By the Customs Staff and
found the consignment of 95.430 M.T. Tinﬁs, it iéfé case of short shipment
of the goods, which was detected by the cuétqms examination staff.
Section 149 of the Customs Act, 1962 provided that the proper officer

may in his discretion authorise any document, after it has been presented

in the customs authority, to be amended except on the basis of




documentary evidence, which was re-examined at the time of clearance
as the case may be. In the present case, the pf(;per officer allowed the
refund claim, after considering the documenté.fy evidence as it was
existed before clearance of the goods. .
6. It is seen that the Hon’ble Punjab"& H;ryana High Court in the
case of Bansal Alloys & Metals Pvt. Ltd. Vs. Cé, Amritsar — 2009 (240)
E.L.T. 483 (P&H), on the identical issue, s._e';t'.ﬁaside the order of the
Tribunal and allowed the refund claim. The rc.alevant portion of the said
decision is reproduced below:-
“18. In our humble opinion, ke’e}iing in view the
provisions of Section 17 whi'ch do..e.s not involve the
process of adjudication as envisaged pnder the Excise
Act read with Rules under. _consiée}ation in Flock
(India)’s case (supra), the ratio of the...'_cited cases is not
applicable to the facts of the pr,.esentl ,¢£se as herein there
is no dispute regarding the duty lev&éble. It is a case of
improper exercise without the authority of law by the
Assessing Officer/Assistant Commiss'iloner. In the facts
of the instant case, there being no ..'d.ispute regarding
duty leviable on examinatién of goods, it was the

responsibility of the assessing/proper officer to re-

assess (in view of provisions of sub-section (4) of




Section 17) and correctly determine the duty leviable
in accordance with law before clearing the goods for
home consumption. He having failed to do so, had
caused great injustice to the appellant/importer and it
was open for the importer/assessee to file an application
for refund under Section 27 of the Act without taking
recourse to filing of an appeal. The competent authority
under Section 27 of the Act, subject to fulfilment of the
conditions laid therein, was fully competent to exercise
its discretion and in view of provisions of Section 149
of the Act permit the amendment of Bill of Entry, on
the basis of documentary evidence (examination report
Ex.A/1), which was in exercise at the time the goods
were cleared, and order refund of excess duty paid and
collected. It is apparent from the record that in the
present case the proper officer/assessing officer who
assessed the duty and was competent under Section 149
to permit the amendment in the Bill of Entry was the
Assistant commissioner of Customs, who is also the
competent authority before whom the refund
application is maintainable. It is further apparent from

the record that the application for refund, duly




a
maintainable ~ was made ' before the Assistant

Commissioner of Customs who V-ide. his order dated
31.12.2007 (Annexure A/3) sanctloned the refund of
excess duty. Therefore, in our consu‘iered opinion, the
finding recorded by the Commissiotler (Appeals) that
the Assistant Commissioner was not competent to pass
the refund order is not sustainable ar;q; we hold that the
claim of refund of excess dut;l paid'.‘}_by the appellant-
importer/assessee Was mair;tainabte;"'and was rightly
sanctioned by the competent amthorlty The impugned
orders passed in appeal by the Commissioner (Appeals)
and the learned Tribunal af:,e thl:lS': not sustainable.
Hence, the claim of refund o£ _exces.s duty paid by the
appellant-importer/assessee in the faets of the case is
allowed.”
7. The decision Wwas relied upon by the ld Jt CDR in the case of
Priya Blue Industries Ltd. (supra), whereby the 1mporter filed the refund
claim on the ground that the duty had been wrongly levied. In the present
case as already stated that the appellants is not contesting the levy of
duty. In the case of Priya Blue Industrles Ltd (supra) the Hon’ble

Supreme Court followed the earlier demston in the case of Collector Vs.

Flock (India) Pvt. Ltd. - 2000 (120)) ELT 285 (SC), wherein the




="

. . . .

assessee filed the refund claim alleging that the products In question were
wrongly classified under Tariff Item :.N?,22 B of the erstwhile Central
Excise Tariff. In the present case, thefe 1s no disimte of the classification
of goods. Hence, the case law relied upéon by tﬁe 1d. Jt.CDR would not
applicable in the present case. | N

3. In view of the above discussions and r';_spectfully following the
decision of the Hon’ble Punjab & Halgf'ana .High Court in the case of

Bansal Alloys & Metals Pvt. Ltd.} the irhpugned order of the

Commissioner (Appeals) is set aside ‘and the order of the Original

Authority is restored. The appeal filed by'the appellant is allowed.
o :
Order dictated & pronounced in open-tourt on 17.09.2009.
( PK.Das)

" Member (Judicial)
Ckp. ' ’




