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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT 111

CENTRAL EXCISE APPEAL NO. 540 OF 2007-SM

[Arising out of Order-in-Appeal No. 199-CE/GZB/2006 dated
30.11.2006 passed by the Commissioner (Appeals), Central Excise,
Ghaziabad]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to seé the
order for publication as per Rule 27 of the CESTAT \

(Procedure) Rules, 19827 L .

2. | Whether it would be released under Rule 27 of the Y
CESTAT (Procedure) Rules, 1982 for publication in )

any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of

the order?

4. | Whether order is to be circulated to the Departmental 4 /\
authorities? 7 )
CCE, Ghaziabad Appellant

Vs.
M/s. Ashoka Metal Décor (P) Ltd., Respondent
Appearance:

Shri VK. Saxena, Jt. CDR for the Revenue;
None for the respondent

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 8" September, 2009

M (B
FINAL ORDER NO. \,@ Uo / 277 Tdated (&

Per P.K. Das:

The Revenue filed this appeal against the Order of the
Commissioner (Appeals) whereby penalty imposed under Section 11AC
of Central Excise Act, 1944 was set aside.

2. Heard learned Jt. CDR on behalf of the Revenue. None appears on
behalf of the respondents.

3. The relevant facts of the case, in brief, are that the respondents are
engaged in the manufacture of ‘Crown Corks’ classifiable under Chapter
83 of the Schedule to the Central Excise Tariff Act, 1985. On 27"
August, 2004, Central Excise officers visited the factory of the
respondents and conducted stock verification. The said officers
ascertained shortage of raw material as well as finished goods involving
central excise duty of Rs. 14,879.50. Shri R.C. Dua, Vice President of
the respondent company in his statement accepted the shortage but could
not explain the reason for such shortage which shows that the goods were
clandestinely removed and, therefore, penalty under Section 11AC is
imposable.

4. After hearing learned Jt. CDR and on perusal of the records, I find
that the respondents admitted the shortage and deposited the duty on the
same day from the Cenvat Credit/PLA account. But, Shri R.C. Dua

failed to furnish reason for such shortage. Commissioner (Appeals) set




aside the penalty on the ground that the duty was deposited before
issuance of show cause notice. Section 11AC of the Act provides that
imposition of penalty for shortage or non-levy of duty by fraud,
collusion, willful mis-statement or suppression of facts or contravention
of any of the provisions of this Act or Rules made thereunder with intent
to evade payment of duty. So, finding of the Commissioner (Appeals)
that duty was deposited before issue of show cause notice and, therefore,
penalty cannot be warranted, is not acceptable. However, on perusal of
the records, I find no material to show that the goods were cleared
clandestinely. Hon’ble Punjab & Haryana High Court in the case of CCE
vs. Omkar Steel Tubes (P) Ltd., reported in 2008 (221) ELT 200 (P&H)
held that penalty could still be imposed as long as various elements
envisaged by Section 11AC of the Act are satisfied including presence of
mens rea. In the said case the assessee failed to furnish the reason for
shortage and penalty was imposed under Section 11AC of the Act by the
Adjudicating authority which was set aside by the Commissioner
(Appeals) and subsequently by the Tribunal. The Hon’ble High Court
upheld the order of the Tribunal holding that to impose penalty under
Section 11AC of the Act, mens rea is essential. In the present case, it has
already been observed that there is no material available to prove
clandestine removal of the goods and in such situation Section 11AC

cannot be invoked.




5 In view of the above discussion, I do not find any reason to
interfere with the order of the Commissioner (Appeals). Appeal filed by
the Revenue is rejected.

(Dictated & pronounced in the Open Court.)

(PXK. DAS)
MEMBER (JUDICIAL)




