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passed by the Tribunal under  Section 35-C(1)of Central Excises Act, 1944
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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-III

Date of hearing/decision: 13.10.2009
Central Excise Appeal No.698 of 2007-SM

Arising out of the order in appeal No.370/NS/GGN/06 dated 22.12.2006
passed by the Commissioner (Appeals), Central Excise, Delhi III, Gurgaon.

For Approval and Signature:

Hon'ble Shri P.K. Das, Member (Judicial)

1 | Whether Press Reporter may be allowed to see the
Order for publication as per Rule 27 of the CESTAT 5\(‘
(Procedure) Rules, 19827 '
> | Whether it should be released under Rule 27 of _
CESTAT (Procedure) Rules, 1982 for publication in ‘3\(\“
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen

the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?
C.C.E., Delhi IIl Appellant/applicant
Vs.
M/s Sundaram Industries Limited Respondent
Appearance:

Shri S.K. Bhaskar, Authorized Departmental Representative (SDR) for the
Revenue and none for the respondent

Coram: Hon’ble Shri P.K. Das, Member (Judicial)
Oral Order No. \%D‘ \)W LM @

Per P.K. Das:

Revenue filed this appeal against the order of the Commissioner
(Appeals) whereby the appeal filed by the respondent was allowed. After
hearing the learned SDR and on perusal of the record, it is seen that the
respondent received capital goods from their sister unit at Madurai on
commercial invoice during the per'iod 2001-02 and 2002-03 on stock
transfer basis. Subsequently, a proceeding was initiated demanding duty and
imposition of penalty under Section 11AC of the Central Excise Act, 1944
against Madurai unit for removal of the goods without payment of duty. It is

revealed from the order of the Commissioner (Appeals) that the Madurai unit




o

paid duty on the capital goods and issued supplementary invoices under Rule
7 (b) of Cenvat Credit Rules, 2002 to facilitate the credit to the respondent
company. The respondent availed credit on the basis of supplementary
invoice issued by the Madurai unit. In the present Case, the credit was
denied and penalty was imposed by the adjudicating authority on the ground
that the case was made against the sister unit at Madurai unit. It is revealed
from the order of the Commissioner (Appeals) that the Tribunal vide Final
Order N0.964/06 dated 19.10.06 in the case of Madurai unit set aside the
penalty under Section 11AC of the Act. Thus, it is clearly evident that there is
np fraud, collusion or suppression of fact on the part of the Madurai unit, as
the Tribunal set aside the penalty under Section 11AC of the Act.
Commissioner (Appeals) allowed the credit taken by the respondent on the
basis of supplementary invgice. On perusal of the grounds of appeal filed by
the Revenue, I find that the Revenue has not disputed this fact of setting
aside the penalty under Section 11AC to the Madurai unit. Hence, there is nO
reason to deny credit to the respondent.

2. In view of the above discussion, I do not find any reason to interfere
with the order of the Commissioner (Appeals). Accordingly, the appeal filed

by Revenue is rejected.

(P.K. Das)
Member (Judicial)
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