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Hon’ble Mr. P.K. Das, Member (Judicial), oM @ Ny

FINAL ORDERNO, [ %10 [222 7 gated

Per P.K. Das: ’ ‘ 9 sm(8r)

After hearing both sides and on perusal of the records, 1 find that
the issue involved in this case is in narrow compass and, therefore, after
granting stay appeal itself is taken for hearing.

2. Commissioner (Appeals) dismissed the appeal as time barred.
Learned Counsel on behalf of the appellants submits that preamble of the
adjudication order indicates that filing of appeal/:\:vithin 3 months. He
submits that on the basis of preamble of the order the appellants filed
appeal and there is a delay of 23 days. He further submits that the
Commissioner (Appeals) rejected the appeal on the ground that there is a
delay of 33 days.

3. On the other hand, learned D.R. on behalf of the Revenue submits
that Section 35(1) of Central Excise Act, 1944 provides filing of appeal
within 60 days and, thereafter, Commissioner (Appeals) may condone the
delay of 30 days. He submits the preamble of adjudication order cannot
over ride the provisions of the Act. In this connection, he relied upon the
decision of the Hon’ble Supreme Court in the case of M.R. Tobacco Pvt.
Ltd. vs. U.O.L, reported in 2007 (213) ELT A 115 (S.C.).

4. I find force in the submission of the learned D.R. Section 35(1) of

the Act empowers the Commissioner (Appeals) to condone the delay of
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30 days after stipulated period of 60 days. Contention of the learned
Counsel that the appeal was filed as per direction of the preamble of the
adjudication order and, therefore, delay should be condoned cannot be
accepted. I also noticed that the Hon’ble Supreme Court in the case of
M.R. Tobacco Pvt. Ltd. (supra) held that the Commissioner (Appeals) is
not empowers to condone the delay beyond 30 days.

5. In view of that, I do not find any reason to interfere with the
impugned order of the Commissioner (Appeals). Accordingly, appeal
filed by the appellants is rejected. Stay application is also disposed of.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




