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CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,
West Block No. 2, R.K. Puram,
NEW DELHI

COURT No. 111

CENTRAL EXCISE APPEAL NO. 2816 of 2007-SM

[Arising out of Order-in-Appeal No. 145/RPR-1/2007 dated 6.7.2007
passed by the Commissioner (Appeals), Customs & Central Excise,
Raipur]

Dated of hearing/decision: 5™ October, 2009
For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT

1. | Whether Press Reporters may be allowed to see the |
(Procedure) Rules, 19827

CESTAT (Procedure) Rules, 1982 for publication in

2. | Whether it would be released under Rule 27 of the .
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of !

the order?
4. | Whether order is to be circulated to the Departmental 4
authorities? 7 )
CCE, Raipur Appellant
Vs.
M/s. Kalindi Ispat Pvt. Ltd., Respondent
Appearance:

Shri S.K. Bhaskar, SDR for the Revenue;
Shri A.K. Mishra, Advocate for the respondents




Coram:
Hon’ble Mr. P.K. Das, Member (Judicial),
om@o
FINAL ORDERNO. [ 2 17 / dated

7
Per P.K. Das:

Revenue filed this appeal against order of the Commissioner
(Appeals). Learned D.R. on behalf of the Revenue submits that the
original authority confirmed the demand of duty of Rs. 4,50,546/- and
appropriated the amount as deposited by them and also imposed penalty
of equal amount under Section 11AC of Central Excise Act, 1944. He
submits that the Commissioner (Appeals) reduced the penalty to 25% of
the amount of duty under first proviso to Section 11AC of the Act. He
further submits that the respondents did not exercise the option under the
provision of Section 11AC after receipt of order of the original authority
and, therefore, Commissioner (Appeals) cannot reduce the penalty.

2. Learned Advocate relied upon the decision of the Hon’ble Delhi
High Court in the case of K.P. Pouches (P) Ltd. vs. UOI, reported in
2008 (228) ELT 31 (Del.).

3. After hearing both sides and on perusal of the records, I find that
the respondents deposited the duty immediately upon detection of
shortage. The original authority confirmed the demand of duty and
appropriated the said amount as already deposited by them. Penalty of
equal amount was imposed and in addition a penalty of Rs. 20,000/- was
also imposed under Section 25 of Central Excise Rules, 2002. The
Commissioner (Appeals) modified the adjudication order insofar as

penalty under Section 11AC of equal amount of duty reduced to 25% in




terms of first proviso to Section 11AC of the Act and set aside the
penalty of Rs. 20,000/- under Rule 25 of the Rules. Revenue filed this
appeal for modification of the order-in-appeal to enhance penalty of
equal amount of duty.

4.  First proviso to Section 11AC provides that where duty has been
determined under Sub-section (2) of Section 11A and the interest payable
thereon under Section 11# is paid within 30 days from the date of
communication of the order of the Central Excise officer determining
such duty, the amount of penalty liable to be paid by such person under
this Section shall be 25% of the duty so determined. In the present case,
the respondents deposited the entire amount of duty immediately upon
detection which was duly appropriated by the adjudicating authority.
Even then, imposition of penalty of equal amount of duty without giving
option to the respondents in terms of first proviso to Section 11AC, of the
Act is not justified. I find that the Commissioner (Appeals) had given the
option in terms of first proviso to Section 11AC of the Act and the
learned Counsel submits that they have already deposited the penalty as
per order of the Commissioner (Appeals). The identical issue is decided
by the Hon’ble Delhi High Court in the case of K.P. Pouches (P) Ltd. vs.
UO], reported in 2008 (228) ELT 31 (Del.) in favour of the assessee.

5. In view of that, I do not find any reason to interfere with the order
of the Commissioner (Appeals). Accordingly, appeal filed by the
Revenue is rejected.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




