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M/S NEO HY LAMINATES PVT LTD

SHRI PRADEEP KUMAR JAIN [ DIRECTOR]
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M/S NEO HY LAMINATES PVT LTD Appellant
Vs
C.C.E. DELHI III Respondent
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passed by the Tribunal under Section 35-C(1)of Central Excises Act, 1944
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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-III

Date of hearing/decision: 14.10.2009

Excise Appeal No. 2790-2791 of 2007-SM

[Arising out of order-in-Appeal No. 378-379/KKG/RTK/2007 dated 29.8.07
passed by the Commissioner (Appeals), Central Excise, Delhi-III]

For approval and signature:

Hon’ble Shri P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the Order for |
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report or .
not? M

3 | Whether Their Lordships wish to see the fair copy of the Order?

4 | Whether Order is to be circulated to the Departmental authorities? 'wt J\';
Neo Hy Laminates Pvt. Ltd. Appellant
Mr. Pradeep Kumar Jain

Vs.
CCE, Gurgaon Respondent

Appearance:

Appeared for the Appellant — Shri Atul Gupta, Co. Secy.
Appeared for the Respondent- Shri V. K. Saxena, Jt, CDR

Coram: Hon’ble Shri P.K. Das, Member (Judicial)
//\\

\/maﬁ Order No. 1217—-(25/&710»4’ &M@

Per: P.K. Das:

These Appeals have arisen out of common order and,

therefore, both are taken up together for disposal.
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2. The relevant facts of the case, in brief, are that the Appellant
No. 1 engaged in the manufacture of decorative laminated sheets
(paper base) and electrical insulator (paper base) falling under
Chapter 48 and 85 of the First Schedule to the Central Excise Tariff
Act, 1985. On 8.9.2005 the Central Excise officers visited the
Appellant’s factory and conducted physical stock verification of raw
materials. The officers found shortage of finished goods during
stock verification involving duty of Rs.1,03,717/-. The Appellant
immediately deposited duty upon detection. Original Authority
confirmed demand of duty and appropriated the same amount as
deposited by the appellant and also imposed penalty of equal
amount under Section 11AC of the Central Excise Act 1944 read
with Rule 25 of Central Excise Rules 2002 on the Appellant No. 1.
He also imposed a penalty of Rs.50,000/- on the authorised
signatory, Appellant No. 2. The Commissioner (Appeals) upheld the

Adjudication order.

3. After hearing both the sides and on perusal of the records, 1
find that the authorised signatory in his statement on the spot
stated that for a long period there had been no stock taking and
goods being of same size and were mixed up with other grades.
The contention of the Id. Counsel on behalf of the Appellant is that
there is no evidence of clandestine removal of the goods and,
therefore, imposition of penalty under Section 11AC of the Act is not

warranted. He relied upon the decision of the Hon'ble Punjab &




Haryana High Court in the case of CCE, Chandigarh Vs.
Nachiketa Paper Ltd. - 2008 (225) ELT 194 (P&H). He also relied
upon the decision of the Tribunal. On the other hand, the Id. t.
CDR on behalf of Revenue submits that the appellant failed to
furnish proper reason for shortage of the goods, which is simply
removal of the goods clandestinely. He also submits that the case
law relied upon by the Id. Counsel is in respect of raw material. But
in the present case the issue relates to shortage of finished goods

and, therefore, the said case is not applicable.

4, I find that shortage of the finished goods was detected during
stock verification. The appellant paid the duty immediately after
detection of the shortage. The appellant also furnished the reasons
for shortage that due to long time there had been no stock taking.
There is no material available that the goods were removed
clandestinely.  Section 11AC of the Act provides imposition of
penalty in the case of fulfilment of ingredients as mentioned therein
including mens rea. In the present case, there is no material
available that the goods are removed without payment of duty and
therefore Section 11AC of the Act is not warranted. However, I
agree with the contention of the Id. Jt. CDR that there is
contravention of the rules at least general penalty under Rule 27 is
leviable. Accordingly, imposition of penalty is altered on Rule 27
and reduced to Rs.5,000/-. Accordingly, Appeal filed by the

appellant No. 1 is disposed of in the above terms.
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5. In view of that, penalty imposed on Appellant No. 2 is set

aside. The Appeal of the Appellant No. 2 is allowed with

consequential relief.

(Dictated & pronounced in open Court)

(P.K. DAS)
MEMBER (JUDICIAL)

RM




