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CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,
West Block No. 2, R.K. Puram,
NEW DELHI

COURT No. 111

CENTRAL EXCISE APPEAL NO. 2729 of 2007-SM

[Arising out of Order-in-Appeal No. IND-I/ 123/2007 dated 20.6.2007
passed by the Commissioner (Appeals-I), Customs & Central Excise,
Indore]

Dated of hearing/decision: 18" September, 2009

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

CESTAT (Procedure) Rules, 1982 for publication in

5 | Whether it would be released under Rule 27 of the X\(Q |
any authoritative report or not?

3| Whether their Lordships wish to see the fair copy of )

the order?

4. | Whether order is to be circulated to the Departmental T {
authorities? \74 /)

M/s. FCL Technologies & Products Ltd., Appellants
Vs.

CCE, Indore Respondent

Appearance:

Shri Arvind Arora, Advocate for the appellants;
Shri Sunil Kumar, JDR for the Revenue

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),
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FINAL ORDER NO. | %S & // dated

Per P.K. Das:

The appellants filed this appeal against imposition of penalty of
Rs. 10,000/~ under Rule 15 of Cenvat Credit Rules, 2004 read with
Section 11AC of Central Excise Act, 1944.
2. The relevant facts of the case, in brief, are that the appellants are
engaged in the manufacture of goods Polyester Chips, Printing Ink,
Adhesive etc. classifiable under Chapter 39, 32 and 35 of the Schedule to
the Central Excise Tariff Act, 1985. The appellants had purchased
furnace oil from depot of IOCL and taken Cenvat credit on the basis of
dealer’s invoice issued by the IOCL. During audit, it was revealed that
duty paid unit rate by the original manufacturer was lesser than that the
unit rate of duty which was passed on by the dealer of IOCL to the
appellants. Thus, there was an €XCess availment of credit of Rs.
1,05,033/- during the period April, 2002 to March, 2004. The appellants
reversed the credit at the instance of the officers on 31.1.2007. The
original authority disallowed the excess credit of Rs. 1,05,033/- and
appropriated the amount as deposited by them. He also imposed penalty
of equal amount under Rule 15 of Cenvat Credit Rules, 2002 read with
Section 11AC of the Act along with interest. The Commissioner
(Appeals) modified the adjudication order insofar as inadmissibility of

credit of Rs. 1,05,033/- was set aside and directed the .adjudicating




authority to pass a fresh order on merit after examining the documentary
evidences, as to whether IOCL paid the excess amount of credit. It was
also directed that the appellants could be also re-credit the said amount, if
it is paid by IOCL. He also reduced the penalty to Rs. 10,000/-.

3. Learned Advocate on behalf of the appellants submits that in
compliance of the order of the Commissioner (Appeals), the Dy.
Commissioner of Central Excise by adjudication order No.
03/CEX/DEM/DC /2008 dated 21.1.2008 allowed the appellants to take
re-credit of Rs. 1,03,055/- (it should be Rs. 1,05,033/-) in their Cenvat
account. He submits that it is revealed from the said order that IOCL
paid the duty and, therefore, penalty under Rule 15 of Rules read with
Section 11AC of the Act could not be sustained. He submits that the
duty was paid and, therefore, penalty under the said provisions cannot be
imposable.

4. Learned JDR reiterates the findings of the Commissioner
(Appeals). He submits that it is apparent from the order of the
Commissioner (Appeals) that some invoices issued by Depot of IOCL are
indicating the excise duty paid at the factory by IOCL and also the total
duty payable by the IOCL with reference to the quantity purchased as per
invoice. So, the appellants cannot take the excess credit. He further
submits that IOCL subsequently paid the duty. Therefore, the
Commissioner (Appeals) rightly reduced penalty after considering the

contravention of rules.




5 After hearing both sides and on perusal of the records, I find that
the appellants availed the credit on the basis of invoices issued by the
depot of IOCL. The appellants took stand before the Commissioner
(Appeals) that IOCL paid the excess amount of duty. The Commissioner
(Appeals) remanded the matter 10 the adjudicating authority for
verification. Deputy Commissioner by his order dated 21.1.2008 held as
under:-

« find that the differential duty payment particulars have been
verified by the respective jurisdictional Superintendents, to the extent that
the duty as shown in the invoices have been correctly paid, the Noticee is
entitled for taking credit of that amount. Thus the Noticee is eligible for
taking credit of differential duty paid by M/s. IOCL.”

6. It is evident that the duty as shown in the invoices have been
correctly paid by IOCL. The Commissioner (Appeals) reduced the
penalty on the ground that the appellants are guilty of having taken
excess credit than what was due to them, because differential duty
involved was paid only at a letter stage by IOCL. Sub-rule (1) of Rule 15
of the said Rules provides that if any person takes Cenvat credit in
respect of inputs or capital goods, wrongly or without taking reasonable
steps to ensure that appropriate duty on the said input or capital goods
has not been paid as indicated in the documents accompanied the input or

capital goods or contravention of any of these rules in respect of input or




capital goods, then, all such goods shall be liable to confiscation and such
person shall be liable to a penalty.

7. In the present case, it is revealed from the adjudication order dated
21.1.2008 that upon verification it is found that duty as shown in the
invoices have been correctly paid. So, the penalty under Rule 15 of the
Rules cannot be attracted. The contention of the learned JDR is that the
amount in question was paid at a later stage. Rule 15 provides imposition
of penalty in the case where duty has not been paid as indicated in the
duty paying documents. In the present case, duty has been paid by IOCL
and, therefore, imposition of penalty on the appellants is not justified.

7. In view of the above discussion, impugned order insofar as
imposition of penalty is set aside. Appeal is allowed with consequential
relief.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




