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M/S RANJAN PROCESSORS (A UNIT OF M/S RANJAN
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M/S RANJAN PROCESSORS (A UNIT OF M/S RANJAN Appellant

POLYESTERS LTD.)
Vs

C.C.EE. JAIPURII Respondent
I am directed to transmit herewith a certified copy of Final order No. 1361 / 2009 -SMIBR1 dated 30.9.2009
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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-1V
Date of hearing/decision: 30.9.2009
Central Excise Appeal No.2195 of 2007-SM

Arising out of the order in appeal No.348 (HKS)CE/JPR-11/2007 dated
6.6.2007 passed by the Commissioner (Appeals II), Customs & Central
Excise, Jaipur.

M/s Ranjan Processors Appellant
Vs.
C.C.E., Jaipur II Respondent

For Approval and Signature:

Hon’ble Shri M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the
Order for publication as per Rule 27 of the CESTAT 7@
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 7@
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appearance:

Ms. Asmita Nayak, Advocate for the appellant(s)

Shri Sunil Kumar, Authorized Departmental Representative (SDR) for the
Revenue

Coram: Hon’ble Shri M. Veeraiyan, Member (Technical)
26, [ 2
Oral Order No. / // )’”‘7 M }QYJ 7

Per M. Veeraiyan :

This is an appeal against the order of Commissioner (Appeals) No.
348 (HKS)CE/JPR-1I/2007 dated 6.6.2007 by which the order of the original
authority demanding duty of Rs.1,98,576/- along with interest and imposing
penalty of equal amount under Section 11AC was confirmed.
2. Heard both sides.
3. The relevant facts, in brief, are that on 26.2.2003, the Central Excise
Officers visited the factory premises of the appellants and found 37,609.7

metres of man-made fabrics short. The General Manager (Finance) -cum-




authorised signatory, in his statement, explained that the shortage was due
to the clerical error in accounting/making entries and that no stock taking
has been conducted from April 2002. However, admitting the shortage, they
voluntarily paid the entire amount of duty by two instalments, namely,
Rs.99,000/- on 28.2.2003 and Rs.99,576/- on 17.3.2003 as they were not
able to explain thé reasons. A show cause notice dated 5" January 2006 was
issued proposing to confirm the duty on the goods found short and
proposing  imposition of penalty. The original authority confirmed the
demand along with interest and imposed equal amount as penalty under
Section 11AC . The order stands confirmed by the Commissioner (Appeals).
4. The learned Advocate submits that there is no evidence of any
clandestine removal. It was a fact that there was shortage on the date of
visit by the officers. The shortage was due to clerical mistake as explained by
the General Manager (Finance). She submits that the demand is not justified
and at any rate, the invocation of extended period of limitation is not
warranted. She also submits that in the absence of any evidence of
clandestine removal, the question of invoking the proviso to Section 11AC to
impose mandatory penalty does not arise.

5. Learned SDR reiterates the finding and reasoning of the Commissioner
(Appeals). He also submits that the shortage is very huge and therefore, the
logical conclusion is that the goods have been clandestinely removed. The
register relating to production and clearance was not correctly maintained
and therefore, Rule 10 of the Central Excise Rules is violated.

6. I have carefully considered the submissions from both sides and
perused the record. The shortage of finished goods to the tune of 37,609
metres stands admitted. Whether the shortage is huge or nominal has to be
seen in the light of the quantum of production and clearance effected by the
company. Learned SDR fairly concedes that the actual stock as per the
register is not clear from record. However, he submits that this is huge
stock. The controversy whether the shortage is huge or nominal is only
academic in nature in the absence of the relevant statistics. It is to be noted

that the appellants admitted the shortage and paid duty voluntarily. It is




clarified by the learned Advocate for the appellants that there is no retraction
of the statement given by the representatives of appellants and that there is
no refund claim filed by them. The obligation to account for the finished
goods manufactured by the appellants is a strict obligation. In the absence of
discharging the said obligation the dufy is demandable and the same stands
already paid. At this stage, they cannot be allowed to raise the dispute about
the duty demand and the interest liability. However, the allegation of
clandestine removal is a serious one. Every case of shortage cannot be
presumed to be a case of clandestine removal. The charge of clandestine
removal requires to be established by proper investigation. In this case,
admittedly, no evidence like any private records indicating clandestine
clearance of goods or seizure of clandestinely removed goods from the
premises of the dealers etc was relied up on. Therefore, the finding that the
goods found shortage should be presumed to have been cleared clandestinely
cannot be sustained in the absence of any evidence indicative of such
clandestine removal. Undoubtedly, the charge of improper maintenance of
accounts is established.

7. In view of the above, the appeal of the party in so far as it relates to
demand of duty and order for recovery of interest is concerned, the same is
rejected. Penalty of Rs.1,98,576 imposed under Section 11AC is modified as
penalty of Rs.5,000/- under Rule 27 of the Central Excise Rules.

8. Appeal is disposed of on the above terms.

(M. Veeraiyan)
Member (Technical)
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