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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 111

Excise Appeal No. 2857-2858 of 2007-SM(BR)

[Arising out of Order-in-Appeal No. 87-88-CE/NOIDA/2007 dated
20.8.2007 passed by Commissioner of Central Excise (Appeals), Meerut-II
at NOIDA]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see :
the Order for publication as per Rule 27 of the 7’@
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 7;@
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair gW
copy of the Order?

4. Whether Order is to be circulated to the : %
Departmental authorities?

M/s. Suntech Glass Pvt. Ltd. Appellants
Shri Vineet Gulati, Director

Vs.

Commissioner of Central Excise Respondent
Meerut II

Appearance:

Shri Praveen Sharma, Advocate for the Appellants
Shri R.K. Saini, JDR for the Respondent

Date of Hearing/decision : 9.11.2009




ORAL ORDERNO. (42| — WLZI/M QM@V/

Per M. Veeraiyan:

These appeals arise out of common order-in-appeal No. 87-88-

CE/NOIDA/2007 dated 20.8.07.

2.  Heard both sides.

3. The relevant facts, in brief, are that the ‘appellants company is engaged
in manufacture of toughened glass; started manufacturing activity with
effect from July, 1997; obtained Central Excise Registration in July, 1998.
The officers visited the factory on 27.8.2001. They recovered certain private
records in the form of loose invoices, found evidence relating to recovery of
10 to 15% over and above billed amount in cash which were not reflected in
the invoices; they also recovered “a red coloured note book” from the
premises of the appellant company.

3. Shri Vineet Gulati, Director of the appellant company submitted that
in respect of loose papers relating to period July, 1997 to January, 2001
which indicated clearance of goods valued at Rs.1,90,236/-, the same were
rough invoices of unauthenticated pile of invoices and the same were
prepared on rough basis and they were not cases of clandestine removal. He
also submitted that that the collection of 10 — 15% of over and above
invoicés were towards freight, packing and handling charges which need
not form part of the assessable vaiue. As regards red coloured note book, his
submission was that the said ledger contained details relating to

manufacturing unit as well as trading activity which was done from their




® Kalkaji office; the ledger recorded receipt of orders from various parties; the
quotation and the estimates were mentioned with reference to the challan
date, but the goods might have been supplied few days later from the date
of entry so made as sometimes the raw material required might not have
been readily available. A show cause notice was issued alleging that
Rs.6738.44 was recoverable as duty on clandestine removal covered by
loose invoices, that Rs.97,022/- was recoverable relating to amount of
a@;:e collection in respect of accounted clearance; show cause notice also
proposed to demand duty on a value of Rs.35,51,789/- based on entries in
the red coloured note book which were not tallied with the sale from the
manufacturing unit and sale from the trading unit. Original authority
confirmed the demand of Rs.6,72,087/- along with interest and imposed
equal amount of penaltya,M_é{/ W Wf‘”z’q/ M e IQ@W‘
4. The Commissioner (Appeals) upheld the order of the original
authority. Learned Advocate submits that there was no clandestine removal
as held in respect of loose invoices and that they were only rough invoices.
He submits that no duty is demandable on the packing and handling charges.
In respect of red coloured book,' he submits that the entire amount of Rs.
66,65,687/- recorded as sales in the ledger as relating to the period January,
2001 to August, 2001 is fully accounted and out of above amount, Rs.
43,13,825/- relates to sales from the manufacturing unit and Rs.22,09,361/-
relates to sale from the trading unit from Kalkaji office. These submissions

were made and tallied with work sheet before the original authority but the

same have not been considered by the original authority. Therefore, he




submits that there is failure of principle of natural justice and the matter
may be remanded to the original authority for considering the above

submissions. He also submits that a sum of Rs. 3,87,944/- stands deposited

md—te partly in the course of
investigation and partly in pursuance of stay order of the Commissioner
(Appeals) and the same amount is still with the Department and therefore,
no prejudice would be caused to the Department.
5. Learned DR reiterates the ﬁnding of the Commissioner (Appeals).
6. I have carefully considered the submissions from both the sides. In
para 7.6 of the show cause notice, it has been recorded that total value of
clearance during the year 2001-2002 up to 1.9.2001 was Rs. 1,07,72,455/-
whereas in para 8.3 of the show cause notice for the month of January, 2001
to August, 2001 the sales as reflected in the notebook ledger was recorded as
Rs.66,65, 687/-. In other words, the total sales recorded for 8 months in
Para 8.3 is lower than turn over recorded for the period of 5 months for
April 2001 to August, 2001 in para 7.6.
7. In view of the above, the submissions of the learned Advocate that
the sales figure of Rs.66,65,687/- represents partly the sales from the
manufacturing unit and partly the sale of trading activity conducted from the
Kalkaji office appears doubtful and requires reconciliation. The
submission of the learned advocate is that the detailed statement of
reconciliation of the sales figures in the ledger recovered from the factory
has not been considered by the original authority in proper prospective.

Perusal of the order does not indicate that this issue has been dealt with. In




view of the above, the matter requires fresh consideration by the lower
authori;cy and therefore, request of the learned advocate in this regard
deserves acceptance.

8.  Learned DR, in the light of the above discrepancy noticed, has no
objection for remand of the order to the original authority.

9. Inview of the above, I deém it appropriate to remand the matter to the
original authority for fresh consideration. To enable the same, I set aside
the impugned order of the Commissioner (Appeals) and the order of original
authority and remand the matter for fresh consideration by the original
authority. All issues are kept open. The appellant is permitted to make
further written submissions within 45 days from the date of receipt of this
order and thereafter the original authority shall decide the matter
expeditiously and after affording reasonable opportunity of hearing to the
appellant. I express no views on merits of the case.

10.  Appeals are allowed by way of remand on the above terms.

( M. Veeraiyan )
Member(Technical)
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