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Excise Cross Objection No.183 of 2009-SM
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(Arising out of Order-in-Appeal No.09-CE/ALLD/2009 dated
22.01.2009 passed by the CCE (A), Allahabad)
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1 Whether Press Reporters may be allowed to see the

Order for publication as per Rule 27 of the CESTAT %@
(Procedure) Rules, 19827

2 Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any 7!?%

authoritative report or not?

3 Whether Their Lordships wish to see the fair copy of the
Order? gW

4 Whether Order is to be circulated to the Departmental i’”
authorities?

CCE, Allahabad Appellant
Vs.
M/s.Jrunjhuwala Vanaspati Ltd. Respondent

Present for the Appellant:  Shri Anil Khanna, SDR
Present for the Respondent: Shri S.P.Ojha, Consultant

Coram: Hon’ble Mr.M.Veeraiyan, Member (Technical)

?;M ORDER NO. (// q // %7( g ,\7 (éﬂ

PER: M.VEERAIYAN

The appeal No.E/1026/09 has been filed by the
department against the order of the Commissioner (Appeals)

No.09-CE/ALLD/2009 dated 22.01.2009. The cross objection




No.E/CO/183/09 is connected to this appeal basically in support

of the order of the Commissioner (Appeals).
2. Heard both sides.

3. The relevant facts, in brief, are that the respondents
procured items like stainless steel guild, brass sheet, HTSS
plates, aluminium coils, HT rolled plates, M.S.Channels & Angles,
Door materials and brass rods and taken credit as capital goods.
A show cause notice was issued alleging that the said goods
could not be considered as capital goods and proposing to
demand of duty of Rs.1,59,942/- by disallowing the credit and
proposing penalty. The original authority confirmed the demand
of duty alongwith interest and imposed penalty. The
Commissioner (Appeals) set aside the order of the original

authority.

4, Learned SDR reiterating the grounds of appeal submits
that the impugned items cannot be considered as capital goods
and credit will not be admissible in the light of the decision of
the Larger Bench of the Tribunal in the case of Vandana Global
Ltd. vs. CCE, Raipur reported in 2010b (253) ELT 440 (Tri.-LB).
To a specific query as to whether the use of each of these items
have been looked into by the original authority, the learned SDR
submits that the focus of the dispute before the original
authority was different and therefore was not possible to pin
point the specific items from the records. For example, it cannot
be concluded as to whether the brass sheets were used as
inputs for fabricating the capital goods or were components

fitted with capital goods, in the absence of evidence in this




regard submitted by the assessee. He also fairly concedes that
the eligibility of credit on items used for storage tank may have
to be to be considered by the original authority in the light of the

decision of the Larger Bench of the Tribunal in the case of

Vandana Global Ltd. cited supra.

5. Learned Consultant for the respondents submits that the
items cannot be straightaway called as capital goods. Referring
to the definition of the inputs, he submits that the same includes
the goods used in the manufacture of capital goods which are
further used in the factory of the manufacturer. Referring to the
definition of capital goods, he submits that the components,
spares, and accessories of the goods mentioned in Rule 2 (a) (A)
(i) (ii) of Cenvat Credit Rules, 2004 are included as capital
goods. Learned Consultant also submits that the part of the

claim is time barred.

6. I have carefully considered the submissions made from
both sides and perused the records. The submissions of both
sides are relevant. It would be proper to send this matter back

to the original authority for considering the issues afresh.

7. In view of the above, the order of the Commissioner
(Appeals) and the order of the original authority are set aside
and the matter is remanded to the original authority for fresh
consideration after granting a reasonable opportunity of hearing

to the assessee.
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8. The original authority shall determine the]/credit on the
different items after taking into account the specific use and
claim of the respondents.
9. However, in the facts and circumstances of the case, there

is no justification for imposition of penalty and the same is set

aside.

10. The appeal is allowed by way of remand on the above

terms. The cross objection is also disposed of.

(Pronounced in the open court)

(M.VEERAIYAN)
MEMBER (TECHNICAL)
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