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’ IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 111
Service Tax Appeal No. 1668 of 2010 (SM)

[Arising out of the Order-in-Appeal No. 316/ST/MRT-1I/
2010 dated 31/08/2010 passed by The Commissioner
(Appeals), Central Excise, Meerut — 1. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as pet Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any quthoritative report or not?

3 Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

CCE, Meerut — II Appellant
Versus

M/s Naini Papers Ltd. Respondent

Appearance |

Shri Anil Khanna, Authorized Representative (SDR) — for the
respondent.

None — for the appellant.




CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 08/02/2011.

| ) ot7 (7
FW Order No. /252 //%{/ Dated :

Per. Rakesh Kumar :-

This is an appeal filed by the Department against order-
in-appeal No. 316/ST/MRT-II/ 2010 dated 31/08/2010 passed
by CCE (Appeals), Meerut by which he had remanded the
matter to the original Adjudicating Authority for fresh
adjudication as per the law. The department’s appeal is on the
ground that the Commissioner (Appeals) in view of the
amended provisions of Section 35A (3) of the Central Excise

Act, 1944 do not have the powers of remand.

2. Though the notice for hearing had been sent to the
respondent well in time,"Mone appeared on their behalf and,
therefore, so far as the respondent is concerned, the matter is
being decided ex-parte. Heard Shri Anil Khanna, the learned
Departmental Representative who citing the judgment of

Hon’ble Supreme Court in the case of MIL India Ltd. vs.




CCE, Noida reported in 2007 (210) E.L.T. 188 (S.C.) and
also the judgment of Hon’ble Punjab & Haryana High Court
in the case of CCE, Jalandhar vs. B.C. Kataria reported in
2008 (221) E.L.T. 508 (P&H) pleaded that after the
amendment of Section of 35A (3) of the Central Excise Act,
1944 in the year 2001, the Commissioner (Appeals) does not
have the power of remand and in this case, the Commissioner
(Appeals)’s order remanding the matter to the original
Adjudicating Authority is, therefore, contrary to the

provisions of law and is not sustainable.

3. I have carefully considered the submissions of the
learned DR. Since the issue as to whether Commissioner
(Appeals) can remand the matter to the original Adjudicating
Authority stands settled by the above-mentioned judgments of
Hon’ble Supreme Court and Hon’ble Punjab & Haryana High
Court and it is settled legal position that during the period of
dispute, the Commissioner (Appeals) did not have the powers
of remand, the impugned order remanding the matter to the
original Adjudicating Authority is not correct. The impugned
order is set aside and the matter is remanded to the

Commissioner (Appeals) with direction to decide the case on
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merits @A his level. The Department’s appeal is accordingly

allowed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)

PK




