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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. I1I

Excise Appeal No. 2270 & 2317 of 2009-SM(BR)

For approval and signature:

" Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed té see : %
the Order for publication as per Rule 27 of the

CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rulé 27 W
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the : %
Departmental authorities?

Excise Appeal No. 2270 of 2009-SM(BR)

[Arising out of Order-in-Appeal No. 115-CE/APPL/KNP/2009 dated
23.4.2009 passed by the Commissioner of Customs & Central Excise
Kanpur]

Commissioner of Central Excise Appellants
Kanpur

Vs.

Ms. S.S. Flavours Pvt. Ltd. Respondent
Appearance:

Shri S.K. Bhaskar, DR for the Appellants
Shri Mayank Garg, Advocate for the Respondent




Excise Appeal No. 2317 of 2009-SM(BR)

[Arising out of Order-in-Appeal No. 55(DK)-CE/JPR-1/2009 dated
18.3.2009 passed by the Commissioner of (Appeals) Central Excise
Jaipur]

M/s. Jain Raffia Industries Ltd. Appellants
Vs.

Commissioner of Central Excise Respondent
Jaipur

Appearané’é:

Shri Bipin Garg, Advocate for the Appellants
Shri Anil Khanna, SDR for the Respondent

Date of Hearing/decision : 13.04.2011

~ |
/M\M/ ORAL ORDER NO., f‘]‘1/ /75/2‘07/ jM(\Kg

Per M. Veeraivan:

Heard both sides.
2. The facts of the case in Appeal No. 2270, are that the officers
visited the premises of the respondents on 3.10.07 and found shortage of
finished goods. The authorised signatory in his statement dated 3.10.07
admitted the shortage and stated that the short found goods were cleared
from the factory premises without cover of Central Excise invoices and
without payment of Central Excise duty and agreed to pay the duty
involved.  Accordingly the entire duty involved amounting to
Rs.1,87,919/- was paid on 5.10.07. The authorised signatory did not

retract his statement. Original authority confirmed the demand of duty




and imposed equal amount as penalty. The respondents did not dispute
the duty liability before the Commissioner (Appeals) and challenged
only the imposition of penalty. Commissioner (Appeals) set aside the
penalty.

3. The facts of the case in Appeal No. 2317/09, are that the officers
visited the factory premises of the respondents on 4/5.2.2010 and found
shortage of finished goods namely woven fabrics. The authorised
signatory accepted the shortage and admitted having cleared the same
without payment of duty on parallel invoices.  The duty invqued
amounting to Rs.1,57,610/- stands paid on 5.2.2010. There was no
retraction of the statement by the authorised signatory. On the other
hand, the Director of the respondent company confirmed the removal
without payment of duty but claimed the same as mischief of the
authorised signatory. The original authority confirmed the demand of
duty and imposed equal amount as penalty. The Commissioner
(Appeals) has upheld the penalty under section 11AC.

4.  Learned SDR reiterated the grounds of appeal.

5.  The learned advocate appearing for the M/s. S.S. Flavours
submits that the original authority has not given the option to pay the
reduced penalty as provided under proviso to section 11AC. He seeks
benefit of reduced penalty as held by the Hon’ble High Court of Delhi in
the case of K.P. Pouches vs. Union of India reported as 2008 (228 ) ELT

31 (Del).




6. The learned advocate appearing for M/s. Jain Raffia Industries
Ltd. submits that the authorities below have not given option to pay the
reduced penalty in terms of proviso to section 11AC and he seeks
benefit of the same in terms of decision of the Hon’ble High Court 1n the;
case of K.P. Pouches cited supra.

7. I have carefully considered the submissions from both sides and
perused the records. In both the cases the shortages stand admitted. It
has been further admitted that the goods have been cleared without
preparing the excise invoices in one case and preparing parallel invoic?g,
in other case. Clearance of goods without payment of duty thus stands
admitted. The statements have not been retracted. On the other hand,
confessional statements have been followed by payment of duty
amounts involved in both the cases. The duty demands have not been
contested before the Commissioner (Appeals). In cases involving
admitted clearance of goods without payment of duty without invoices
or using parallel invoices provisions of section 11AC are clearly
attracted.  Therefore, the order of the Commissioner (Appeals) in
setting aside the penalty in the case of SS Flavours is not justified. On
the same grounds, the order of the Commissioner (Appeals) in
upholding the penalty under section 11AC in the case of Jain Ruffia
Industries is fully justified. However, the prayer on behalf of the
parties that they should be granted option to pay reduced amounts of
penalties in terms of proviso to section 11AC in the light of decision of

the High Court of K.P. Pouches cited supra deserves to be accepted.




8. In view of the above, appeals are disposed of as follows:
(a) Appeal of the department No. E/2270/09 is allowed. Order of the
Commissioner (Appeals) is set aside and the order of the original
authority imposing penalty is restored. =~ However, the respondent is
given an option to pay the penalty of Rs.46,979.75 within 30 days from
today. If the respondents fails to pay the amount as above within the
specific time limit, the penalty payable shall be Rs.1,87,919/-
(b) Appeal No.2317/2009 of M/s. Jain Raffia Industries Ltd.
seeking to set aside the penalty wunder section 11AC is rejected.
However, the appellant is given an option to pay a sum of Rs.39,402.50
in terms of proviso to Section 11AC. As the amount already stands

- paid in pursuance of the stay order, no further penalty is payable.

( M. Veeraiyan- )
Member(Technical)
sS




