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IN THE CUSTOMS, EXCISE AND SIEERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DEI.HI

Date of Hearing:31.03.11
Date of decision:31.03.11

Service Tax Appeal No.1846 of 2009-SM

[Arising out of Order-in-Appeal No.159/ANS/PCK/2009 dated
10.06.2009 passed by the Commissioner of Central Excise (Appeals),
Gurgaon].

M/s. Saraswati Impex Appellant

CCE, Panchkula Respondent
For approval and signature:

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be aliowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to sce the fair copy
of the Order?

4, Whether Order is to be circulated to the Departmental
authorities?

Appearance: Rep. by Shri Naveen Mullick, Advocate for the appellant.
Rep. by Ms. Rimjhim Prasad, DR for the respondent.

CORAM: Hon’ble Shri Rakesh Kumar, Member (Technical)




V\JOd N /%7/ KMLZ,

/Dated:31.03.2011

Per Rakesh Kumar

The appellant are a registered dealer. The allegation against them
is that during May, 2004, they availed Cenvat credit amounting to
Rs.34,498/- on the basis of certain invoices for brass scrap issued by M/s.
G:elnpati Trade Links, New Delhi and passed on the same while the
iflquiry indicated that the invoices issucd by M/s.Ganpati Trade Links
were bogus and no material had been supplied. It is Q‘n this ground that
the Asstt. Commissioner vide Order-in-Original dated 28.08.2008
disallowed the credit of Rs.38,498/- and also imposed penalty of
Rs.34,498/- on them. On appeal, the Commissioner (Appeals) upheld
the order of the Assistant Commissioner relying upon the judgement of
the Hon’ble Supreme Court in the casc of Punjab Tractors L.td. Vs.
| CCE, Chandigarh reported in 2005 (181) ELT 380 (SC). It is against
this order of the Commissioner (Appeals; that the present appeal has been
filed.

2. Heard both the sides.

3. Shri Naveen Mullick, Advocate, Id. Counsel for the appellant
pleaded that the appellant is a registered dealer who placed orders for
supply of brass scrap with M/s. Ganpati Trade Links and received the
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scrap, that the payment gf the scrap had been made by cheques, that even




if the goods had not been supplied by M/s. Ganpati Trade Links but had
been supplied by some other persons, M/s. Rajdhani Metals Ltd., in such
a situation, the appellant cannot be accusglof taking credit on the basis of
cenvatable invoices with knowledge that the person who had issued the
invoices, had not supplied the goods or goods had come from somewhere
else and that in view of this, there is no justification for imposition of
Qenalty on the appellant.

4, Ms. Rimjhim Prasad, Id. DR pleaded that as is clear from the facts
narrated in the order-in-original, the supplier firm, M/s. Ganpati Trade
Links on enquiry was found to be non-existent firm, that the proprietor of
M/s. Ganpati Trade Links is Shri Sunil Kumar Mittal, who in his
statements dated 10.1.2006, 4.2.2006 and 20.06.2006 has stated that
though the copper scra%?‘;;g&;r:;%mp(>xted in his name'but he was not
the owner and the goods imported in his name belonged to M/s. Rajdhani
Metals, M/s. S.K. Metals and Shri Mukesh Teli, that he was actually
issuing invoices to the parties who iwanted only invoices without
supplying any goods, for which he was charging commission from them,
that Shri Sunil Kumar Mittal in his statement clearly stated thag ;\:Z;r;zflts
to his firms were being made through cheques, but he issued self-cheques
in return to the party presenting the cheque after deducting his

commission and in some cases, he himsell after withdrawing cash}paid to

the party presenting the cheque, that thesc statements of Shri Sunil Kumar




l‘ Mittal are corroborated by the statement of Shri Abhay Jain, that from
these statements, it is clear that M/s. Ganpati Trade Links had only issued
invoices without supplying any goods, that when in view of this, the
appellant could not take Cenvat credit on the basis of the invoices issued
by M/s. Ganpati Trade Links, the credit had been rightly disallowed and
penalty had been rightly imposed for taking wrong Cenvat credit.

5. I have carefully considered the submissins from both the sides and
perused the records.

6. In this case, there is no dispute that the Cenvat credit, in question/
had been takeﬁ on the basis of the invoiccs issued by M/s. Ganpati Trade
Links. The fact that M/s. Ganpati Trade Links were found to be non-
existent firm has not been disputed. I also find that the Shri Sunil Kumar
Mittal, Proprietor of M/s. Ganpati Tradc Links has repeatedly in his
statements recorded over a period of time’e\;ated that though the brass
scrap was being imported in the namc of his firms, but the same
belonged to some other persons, M/s. Rajdhani Metals, M/s. S.K. Metals
and Shri Mukesh Teli and that he was only issuing invoices to the
customers coming to him without supplying any goods, for which he was
charging his commission. I also find thut it has been clearly stated that
Shri Sunil Kumar Mittal that though the persons to whom the invoices

were being issued without supplying any goods were presenting the

cheques to him for the goods supposed to have been supplied. money
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~ either by self cheque or in cash was being returned after deducting his

commission. In view of this, [ have no doubt that the invoices on the basis
of which the Cenvat credit has been takcen by the appellant,werc bogus
and the appellant as such were not entitled to take credit on the basis of
the same. It has, however, been pleaded that since the appellant had
received the goods from M/s. Rajdhani Metals and as such, they had no
lfnowledge that the invoices being issued by M/s. Ganpati Trade Links
were bogus, no penalty should be imposed ;\4 them. It has also been
pleaded that Shri Abhay Jain stated that he had taken the cash from Shri
Sunil Kumar Mittal and had paid same to M/s. Rajdhani Metals. This plea
of the appellant is not acceptable as even if the actual supply of scrap was
from M/s. Rajdhani Metals, the same could happen only on instructiony
from the appellant. In view of this, I do not find any infirmity in the

impugned order. The appeal is dismissed.

( Rakesh Kumar )
Member (Technical)

Ckp.




