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IN THE CUSTOMS, EXCISE & SERVICE TAX
- APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi - 110 066.
COURT NO. II1

Date of Hearing : 31.3.2011

’ Excise Appeal No. 745 of 2009-SM

[Arising out of the Order-in-Appeal No. 02(DK) CE/JPR-II/09 dated
19.1.2009 passed by the Commissioner (Appeals), Customs & Central
Excise, Jaipur]

Coram:

Hon’ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporter may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 72/3
19827

2. Whether it would be released under Rule 27 of the CESTAT

(Procedure) Rules, 1982 for publication in any authoritative NO
report or not?
3. Whether their Whether their Lordships wish to see the fair

copy of the order? Seou
4, Whether order is to be circulated to the Department
Authorities? No
CCE, Jaipur-II Appellant
Vs.
M/s J.K. Industries Ltd. Respondent

Appearance:

Appeared for Appellant  : Shri K.P. Singh, DR
Appeared for Respondent : Shri Hemant Bajaj, Advocate

CORAM: Hon'ble Mr. Mathew John, Member (Technical)

- br
CV\Q}Order No 205 20{( ‘Qil/a(tedL\/

Per Mathew John:
This is a case where Revenue has come up against the order
of the Commissioner (Appeals) allowing Cenvat credit relating to tax

paid on outdoor catering services availed by them in their factory.
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2. The Id. DR relies on the following case laws to argue that this
credit cannot be allowed.
1) Maruti Suzuki Ltd. Vs. CCE - 2009 (240) ELT 641 (SC).

2) CCE Vs. Manikgarh Cement - 2010 (20) STR 456 (Bom.).

He argues that services of “outdoor catering services” used for
providing food to the employees is not used in or in relation to the
manufacturing activity of the respondent company and therefore

credit cannot be extended.

3. Ld. Counsel for the respondent submits that his case is
squarely covered by the decision of CCE Vs. Ultratech Cement
Ltd. reported in 2010 (20) STR 577 and the issue is no longer res

integra.
4, Considered arguments on both sides.

5. It is seen that in the case of Ultratech Cement Ltd. has
given a clear finding that service tax paid on outdoor catering is to
be allowed as credit. The only issue raised in that decision is that if
any charges are recovered from the employees, the assessee is not
eligible to claim credit of service tax paid. In this context, para-39
of the decision of the Bombay High Court in the case of CCE Vs.

Ultratech Cement Ltd. has been examined which reads as

under :-

“The Larger Bench of CESTAT in the case
of GTC Industries Ltd. (supra) has also observed
that the credit of service tax would be allowable
to a manufacturer even in cases where the cost of
the food is borne by the worker. That part of the
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observation made by the Larger Bench cannot be
upheld, because, once the service tax is borne by
the ultimate consumer of the service, namely the
worker, the manufacturer cannot take credit of
that part of the service tax which is borne by the
consumer. Shri Shridharan, learned counsel for
the assessee fairly conceded to the above position
in law and in fact filed an affidavit affirmed by a
responsible officer of the assessee wherein it is
stated that the proportionate credit to the extent
embedded in the cost of foods recovered from the
employee/worker has been reversed.

6. From the above, it can be seen that the High Court has only
stated that assessee cannot take credit of any part of the Service
tax borne by the consumer. In this case, the respondent has
engaged c[i‘g-ontractor for providing outdoor catering services in the
factory premises. The respondenty)z::r;structure and subsidyoﬁgﬂ:e%'
W In view of the subsidized rates, the caterer is raising a bill
to the respondent company and on such bills service tax is paid.
The Respondent has taken credit of such tax paid. Therefore, the
aspect emphasised in para-9 of the judgement of the Ultratech
Cement Ltd. is not applicable to this case. Accordingly, the appeal
of the department is rejected with consequential relief.

(Dictated & pronounced in open Court)

—(Mathéw John)

Member (Technical)

RM




