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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
SINGLE MEMBER BENCH

Excise Appeal No.E/2502-2503/2008

(Arising out of Order-in-Appeal No.138-139(RKS) CE/JPR-1/2008
dt.25.6.2008 passed by the CCE (Appeals), Jaipur)

For approval and signature:

Hon’ble Mr.M.Veeraiyan, Member (Technical)

Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any NO
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0

the Order?
4 | Whether Order is to be circulated to the Departmental
authorities? ﬂ/@
M/s.Chetan Cabletronics (P) Ltd. Appellants
Vs.
CCE, Jaipur Respondent

Present for the Appellant: Shri Bipin Garg, Advocate
Present for the Respondent: Ms.R. Prasad, SDR

Coram: Hon'ble Mr.M.Veeraiyan, Member (Technical)

Date of Hearing/decision: 13.04.2011

\M’Q ORDER NO. 22% -~ ZZV/WfAM@

PER: M.VEERAIYAN

These two appeals are arising out of a common Order-in- -
Appeal No0.138-139(RKS) CE/JPR-1/2008 dt.25.6.2008 passed by

the Commissioner (Appeals).

2. Heard both sides.




3. The relevant facts of the case, in brief, are that one M/s.
Sulabh Impex Incorporation was investigated and its proprietor
Shri Sunil Mittal in his statement dated 10.1.2006 stated that he
has been issuing fake invoices showing sale of copper wire enabling
the manufacturers to take credit. He also stated that he also
issued fake bills of entry to support his action in issuing invoices.
He claimed that he used to receive cheque payment and return
money to the supplier by way of self cheque or by way of cash after
taking his commission. He categorically stated that he has not

supplied any goods with the invoices issued by him as a dealer.

4, Consequent to this, the officers have taken the statement of
Shri Rajesh Goel, director of the appellant on 18.1.2006 and he
claimed that he has received the goods alongwith invoices but at
the same time debited irregularly availed credit amounting to
Rs.76,715/- on 18.1.2006 and there was no retraction either by
Shri Sunil Mittal and Shri Rakesh Goel. Shri Rakesh Goel has not
sought refund of the amount paid. In pursuance of the show cause
notice dated 15.11.2006, the original authority confirmed the
demand of Rs.76,715/- and appropriated the amount already paid.
He imposed penalty of Rs.76,715/- under section 11AC and the
penalty of Rs.30,000/- under Rule 25 of the Central Excise Rules,
2002 on the appellant company. In addition, he imposed a penalty
of Rs.30,000/- on Shri Rakesh Goel, Director under Rule 26 of the
Central Excise Rules, 2002. He also ordered for recovery of the
interest. The Commissioner (Appeals) has upheld the order of the

original authorjty in so far as two appellants are concerned.




5. Learned Advocate assailed the order of the Commissioner
(Appeals) stating that the statement of Shri Sunil Mittal cannot be
relied upon; that there is no admission by Shri Rakesh Goel. At any
rate, imposition of penalty both under section 11AC and under Rule
25 on the appellant company is not justified. As per the allegation
of the department as no goods were received, the director has not
dealt with the goods and therefore no penalty can be imposed
under Rule 26 of the Central Excise Rules, 2002 before amendment

to the said Rules w.e.f.1.3.2007.

6. Learned DR reiterates the findings and reasoning of the
Commissioner (Appeals). She particularly refers to the statement
of Shri Sunil Mittal, according to which based on fake bills of entry,
invoices were issued without supply of goods and that the
manufacturer who received the invoices has arranged goods on

their own.

7. Alternatively learned Advocate submits that the benefit of
concessional penalty under proviso to section 11AC should be
extended in the light of the decision of the Hon’ble High Court in
the case of K.P.Pouches Pvt.Ltd. vs. Union of India reported in

2008 (228) ELT 31 (Delhi).

8. I have carefully considered the submissions from both sides
and perused the records. 1 find that Shri Sunil Mittal, proprietor
admitted having merely issued invoices without supplying the
goods mentioned in the said invoices. He also admitted that
issuance of invoices was based on the fake bills of entry to show

that as if the goods were imported. This statement of Sunil Mittal




has not been retracted. The appellant’s director though did not
accept the contents of the statement, has chosen to pay entire
amount of duty involved 18.1.2006. Before the Commissioner
(Appeals) the submissions have been made only to contest the
penalties imposed on the appellant company and the appellant
director as recorded by the Commissioner (appeals) in para 5 of his
order. In any case where the supplier has clearly admitted
supplying only the invoices and not the goods and the recipient
company has chosen to pay the entire duty involved due to denial
of credit and has challenged only penal action taken, the question
of resisting demand before the Tribunal does not arise. The only
question to be considered in this case is a2 whether the penalty

has to be sustained or not.

9. The statement of the representative of the supplier and the
recipient company show that, on the preponderance of probability,
the appellant company has merely received the invoices without
receipt of the goods. Therefore the penalty on them is warranted.
However, the submissions of the learned Advocate that there is no
justification for separate penalties both under section 11AC and
Rule .25 of the Rules appears reasonable and deserves to be
accepted. The penalty of Rs.30,000/- imposed on the appellant
company under Rule 25 deserved to be set aside. Further, the
submissions of the learned Advocate that in the absence of option
given by the authorities below, an option to pay 25% of penailty
imposed under section 11AC should be extended in view of the
decision of Hon’ble Delhi High Court in the case of K.P.Pouches

Pvt.Ltd. plso deserves to be accepted. In the given facts and
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circumstances of the case, I do not find any justification for
sustaining penalty on the appellant director in view of the version
of the department that the appellant-company has not received the
goods and therefore, he should not have dealt with goods.

10. In view of the above,

(a) The appeal filed by the appellant director is allowed.

(b) The penalty imposed under Rule 25 of Central Excise Rules,
2002 on the appellant company is set aside.

(¢) The order of the Commissioner (Appeals) in sustaining penalty

under section 11AC is upheld.

(d) However, appellant company is given an option to pay 25%
of the penalty alongwith interest within a period of thirty days
from today. If the appellant company do not pay penalty and
interest within stipulated period as above, the penalty

imposable shall be of Rs.76,715/-.

Pronounced in the open court)

(M.VEERAIYAN)
MEMEBR (TECHNICAL)
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