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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV

DATE OF HEARING : 12/05/2011.

Excise Appeal No. 972 of 2009 (SM)

[Arising out of the Order-in-Appeal No. 01-CE/GZB/2009
dated 14/01/2009 passed by The Commissioner (Appeals),
Customs, Central Excise & Service Tax, Ghaziabad.]

For Approval and signature :
Hon’ble Mr. M.V. Ravindran, Member (Judicial)
1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827 ne

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.  Whether their Lordships wish to see the fair ;G
copy of the order?

4.  Whether order is to be circulated to the : ‘\/'4
Department Authorities?

CCE, Ghaziabad Appellant
Versus

M/s Majestic Auto Ltd. Respondent

Appearance

Shri A. Khanna, Authorized Representative (DR) — for the
appellant.




Shri V.K. Agarwal, Advocate — for the Respondent.

CORAM: Hon’ble Mr. M.V. Ravindran, Member (Judicial)

Order sheet

Cinal ol W2er - 267[?@” SM&y

Per. M.V. Ravindran :-

This appeal is filed by the Revenue against order-in-

appeal No. 01-CE/GZB/2009 dated 14/01/2009.

2. Heard both sides and perused the records.

3.  The issue involved in this case is that the revenue was of
the opinion that the respondent has availed Cenvat credit on
the capital goods used in the manufacturing of finished goods
and subsequently sold the same. Show cause notice was
issued demanding the reversal of such Cenvat credit. The
respondent contested the show cause notice before
Adjudicating Authority and submitted evidence to indicate
that they had not availed the Cenvat credit of the duty paid of
the capital goods which were procured and cleared
subsequently. Adjudicating Authority after pursuing the

evidence produced before him came to the conclusion that the




proceedings initiated by show cause notice needs to be
dropped. Coming to such a conclusion he dropped the
proceedings initiated by the show cause notice. Revenue
preferred an appeal before the learned Commissioner
(Appeals). Learned Commissioner (Appeals) vide impugned
order has upheld the order-in-original. Revenue is in appeal

before the Tribunal.

4. Learned SDR draws my attention to the grounds of

appeal. The said grounds of appeal read as under :-

“(i) Because the said order-in-appeal is totally silent on
the grounds of appeal that availment/non-availment of
Modvat/Cenvat credit can only be determined on the
basis of duplicate copy of invoice and copies of RG23A
Pt. I/Pt. II. Until and unless capital goods cleared by the
party are not linked with their respective invoices/Gate
Pass/Bill of Entry, it cannot be ascertained that any
credit against the said Capital goods was taken or not.
Moreover the invoices can through light at what time
such cleared capital goods were received in the factory
since the Commissioner (Appeals) has observed that at
the time of receipt of such goods there were no
provisions of availment of Cenvat credit on capital

goods. In absence of appropriate copies of Invoices/




Bills of Entry and relevant RG-23A Pt.I/Pt. II of such

capital goods, no inference can be drawn that no credit

was taken against such goods.

(i) Because, the Chartered Accountant’s certificate
cannot be treated as a proper document for confirming
whether credit against the capital goods cleared by the
party was availed or not. It can only be ascertained on
the basis of duplicate copy of Gate Pass/Invoice and
appropriate copy of Bill of Entry which were the only
valid documents for availing credit under the CENVAT

Rules during the relevant time.

(iii) Further, the Commissioner (Appeals) has also not
properly answered the second ground of appeal with
regard to credit of 50% in subsequent year. The
Additional Commissioner had originally dropped the
demand verifying the balance sheet of the particular
years, whereas the credit of capital goods can be availed
in any financial year, subsequent to the financial year in
which the capital goods were received. Commissioner
(Appeals) in her order-in-appeal observed that perusal
of balance sheet produced by the party reveals that they
claimed depreciation on two items mentioned at SI. No.
5 & 6 of the Annexure 1 to the Invoice in question
which goes to prove that they had not availed credit on
the said capital goods. Though it is admitted that the

party availing Cenvat credit were not liable to claim




5.

depreciation under the Income Tax law, yet on the basis
of Balance sheet it cannot be said the party did not avail
any credit on such capital goods simultaneously. Even it
is also not possible to correlate the capital goods cleared
by the party with the consolidated entries in the balance
sheet without seeing the appropriate purchase

documents/ inventory records.

(iv) Because every manufacturer of excisable goods
availing facility of Cenvat credit on inputs and capital
goods has been required to maintain the appropriate
record under Rule 7 of the then Cenvat Rules for the
receipt, disposal, consumption and inventory and
therefore, it becomes obligatory upon him to produce
the same to the satisfaction of the assessing officer to
prove whether the credit has been availed by him or

29

not.

Learned Counsel appearing for the respondent would

submit that revenue has not submitted any evidence to

indicate that appellant has availed Cenvat credit of the duty

paid on such capital goods. He reiterates the findings of both

the lower authorities.

6.

On careful consideration of submissions made by both

sides and perusal of the records, I find from the concurrent
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findings of the lower quthorities, that the appellant was able to
demonstrate before them that they have not availed the
Cenvat credit of the duty paid on capital goods. From the
reproduced grounds of appeal (in para 4) of the department, it
is seen that the department is seeking the respondent to prove
the negative, which is incorrect proposition of law. The
revenue has not been able to produce any evidence regarding
the availment of Cenvat credit by the respondent on the said

capital goods.

7 Accordingly, in view of the concurrent findings, to my
mind, the lower quthorities were correct dropping the
proceedings initiated by the show cause notice. In view of
foregoing, I hold that the impugned order is correct and does
not require any interference. The appeal filed by the revenue

devoid and is rejected.

(Dictated and pronounced in open court)

(MLV. Ravindran)
Member (Judicial)

PK




