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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL

West Block No. 2, R.K. Puram, New Delhi — 110 066.

Principal Bench, New Delhi

COURT NO. 111
Excise Appeal No. 2971 of 2009 (SM)

[Arising out of the Order-in-Appeal No.201/DK/CE/JPR-1/2009 dated
21/08/2009 passed by The Commissioner (Appeals), Central Excise &
Service Tax, Chandigarh. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 1982?

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the
Department Authorities?

Kedara Plastics Appellant
Versus

CCE, Jaipur-I Respondent

Appearance

Shri K.P.Singh, SDR - for the respondent.

Ms. Neha Gulati, Advocate— for the appellant.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)
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DATE OF HEARING / DECISION : 04/05/2011.

: — RN
YW/( Order No. gj > / %”Datz:i(:

Per. Rakesh Kumar :-

The appellant are manufacturer of PVC pipes chargeable to
Central Excise duty and they availed Cenvat Credit of duty paid
on inputs and capital goods used in or in relation to their
manufacture of final product. In December, 1996, the appellant
brought some duty paid capital goods and availed capital goods
Cenvat Credit in respect of same. Those capital goods after
being continuously used for about 10 years were sold in June,
2007. The goods were sold as machinery and at that time the
appellant paid an amount equal to the duty on the transactions
value. The department is of the view that in view of the
provisions of Rule 3(5) of Cenvat Credit, 2004, the appellant
should have reversed the amount of Cenvat Credit originally
taken in respect of those capital goods in December, 1996. It is
on this basis that after issue of show cause notice, the
jurisdictional Deputy Commissioner vide Order-In-Original dated
05.12.08 confirmed demand of an amount of Rs.1,28,804/- along
with interest under Rule 3(5) of Cenvat Credit Rules, 2004 and
imposed penalty of equal amount on them under Rule 15 of
Cenvat Credit Rules. Commissioner(Appeals) vide Order-In-
Appeal dated 20.08.09 dismissed the appeal. Against this order

of the Commissioner (Appeal), the present appeal has been filed.
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Ms. Neha Gulati, Advocate for appellant pleaded that the
issue involved in this case is squarely covered by the decision of
Tribunal in the case of Greenply Industries Ltd. vs. CCE, Jaipur,
reported in 2010(259)ELT/103/Tri.Del., CCE, Kanpur vs. Geeta
Indus. P.Ltd. reported in 2009(95)/RLT/622(CESTAT, Delhi) and
CCE, Chandigarh vs. Raghav Alloys P.Ltd. reported in
2009(242)ELT/ 124, that these judgements of the Tribunal are
based on the judgements of Hon'ble Bombay High Court in the
case of Cummins India Ltd. vs. CCE, Pune-III reported in
2009(234)/ELT/A120 and in view of this, the impugned order is
not correct.

3. Shri K.P.Singh, Ld. SDR assailed the impugned order by
reiterating the findings of the Commissioner(Appeals) in the
impugned order and emphasized that the capital goods had not
been sold as scrap, but had been sold as capital goods, that at
time of sale, the goods were identifiable as capital goods and
hence this has to be treated as clearance of Cenvet credit availed
capital goods as such ,that during the period of dispute/ in terms
-of provisions of Rule 3(5) of Cenvat Credit Rules in case of
removal of Cenveted capital goods as such the Cenvat Credit
originally taken was required to be reversed and there was no
provision for reversal of Cenvat Credit based on the period for
which the capital goods have been used and that in view of this,
there is no infirmity in the impugned order.

4. I have carefully considered the submissions from the

Departmental Representative and perused the records.
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This issue involved in this case stands decided against the
respondent by a Division Bench of this Tribunal in the case of
Greenply Industries Ltd. vs. CCE, Jaipur (supra) wherein it has
been held that in such cases of removal of Cenvated capital
goods after use for some period, payment of the amount equal to
duty on transaction value is sufficient and the reversal of Cenvat
Credit originally taken is not required. I find that the same view
has taken by the Tribunal in the case of Cummins India Ltd. vs.

‘lum'?/?,[”])__g LT-91)

CCE, Pune-III reported in . observing that if

/
in case of removal of old and used capital goods, the reversal of

Cenvat Credit originally taken is wasb;;tr;;;:ble, it would defeat
the very purpose of Cenvat Credit facility in respect of capital
goods. This judgement of the Tribunal has been upheld by
Hon’ble Bombay High Court vide judgement reported in CCE,
Pune vs. Cummins India Ltd. (supra). Same view has been taken
by the Tribunal in the case of CCE, Kanpur vs. Geeta Industries
P.Ltd. (supra) and CCE, Chandigarh vs. Raghav Alloys P.Ltd.
which has been upheld by Hon’ble Madras High Court vide
judgement in the case of Salem vs. R#&gini Mills (Tr.)
2011(264)EXT-376(Mad.)

6. In view of this, the impugned order is not sustainable. The

same is set aside. The appeal is allowed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)

Member (Technical)
RK-I



