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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1V
Customs Appeal No. 405 of 2010 (SM)

[Arising out of the Order-in-Appeal No. IND-1/120/2010
dated 23/04/2010 passed by The Commissioner (Appeals),
Customs, Central Excise & Service Tax, Indore. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19822

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

M/s Metalman Industries Ltd. Appellant
Versus

CCE, Indore Respondent

Appearance

Shri Manish Saharian, Advocate — for the respondent.

Mrs. Rim Jhim Prasad, Authorized Representative (SDR) —
for the appellant.




CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 28/04/2011.

/) 101 @
[/{N?[ Order No. £ 64/}0 f Dated : ’L%/ l/\l/l/o//

Per. Rakesh Kumar :-

Facts of this case giving rise to this appeal are, in brief,

as under.

1.1 The appellant are manufacturers of Flat rolled product,
of Iron & Steel viz. C.R. Coils, Galvanized plain &
corrugated coils & Sheets, M.S. Plates etc. chargeable to
Central Excise Duty under Chapter 72 of the Central Excise
Tariff. On 11/12/07, on receipt of an intelligence that the
appellant have in their factory certain quantity of partially
oriented polyester yarn (POY) on which no duty had been
paid, their factory was searched and in course of search of the
factory 214 cartons each bearing the printed letters — “L. No.
_ IPCC, D No. -125/36-145/36” and “product of SEZ,
Pithampur” were recovered. On opening the carton, the same

were found to be containing POY on spools. Each carton was




containing 4 spools of POY. Apart from this, 43 spools were
also found in loose condition. The total quantity of the yarn
was determined as 8938.31 kgs. valued at Rs. 3,57,532/-. On
the basis of printed writing on each carton of POY, it
appeared that the same had been cleared from SEZ,
Pithampur. At the time of search, Shri Vijay Hardiya was
present in the appellant’s factory, who introduced himself as
Excise Assistant. On inquiry he could not producé any
document regarding the POY and he could not give any
explanation for the same. In view of this, the POY was placed
under seizure and the same was handed over to the appellant
for safe custody under the Supurdginama. Several summons
were ‘thereafterl issued to the appellant company to submit
their statement with regard to the recovery of POY from their
factory but none appeared from the appellant company. The
Investigating Officers also found that one of the group
company of the appellant M/s Amulya Exports Ltd., C-16,
SEZ Sector — III, Pithampur is functioning at the Pithampur
and the goods recovered from the factory premises of the
appellant may have come from this unit, but the appellant in

spite of being repeatedly asked did not produce any document




during the period of investigation. It is in the background of

the above facts, that the show cause notice dated 2/6/08 was

issued to thé appellant for —

(a) confiscation of the seized cartons of POY under
Section 111 of Customs Act, 1962 readwith Section 118
ibid ;

(b) demand of customs duty amounting to Rs.

1,52,026/- chargeable on the goods which had come
from the SEZ, Pithampur ;

(c) imposition of penalty on the appellant company
under Section 114A of Customs Act, 1962 and
(d) imposition of penalty on the appellant under

Section 112 of Customs Act, 1962.

1.2 It is only after issue of the show cause notice dated
2/t]e8

0/40108 that the appellant vide letter dated 08/09/2009
claimed that the goods under seizure had been purchased by
their Mumbai Unit from M/s Sonal Garments (India) Pvt.
Ltd., Mumbai and from the Bombay the same had been
transferred to their Pithampur unit. They also enclosed
photocopy of the invoice dated 31/10/07 of M/s Sonal
Garments (India) Pvt. Ltd. and also the LR No. 136 dated

5/11/07 of M/s Yash Transport and Travel regarding transport

of the goods. It was also pleaded that M/s Amulya Exports




had imported these goods on behalf of M/s Sonal Garments
from the SEZ Unit and in this regard they also produced the
copy of the bill of entry. The matter was adjudicated by the
Deputy Commissioner, Central Excise, Pithampur, after
hearing the appellant and vide order dated 30™ October 2009,
the seized goods were ordered to be confiscated with option
to be redeemed on payment of redemption fine of Rs.
50,000/- in addition to duty of Rs. 1,22,026/- and beside this
penalty of Rs. 1,22,026/- was also imposed on the appellant
under Section 112 of Customs Act. The Adjudicating
Authority also demanded interest on the duty as per the
provisions of Section 28AB of Customs Act. The appellant
filed an appeal against the order of Deputy Commissioner to
Commissioner (Appeals) and Commissioner (Appeals) vide
order-in-appeal dated 23" April 2010 dismissed their appeal.
It is against this order of the Commissioner (Appeals), that the

present appeal has been filed.
2. Heard both the sides.

21 Shri Manish Saharan, Advocate, the learned Counsel for

the appellant, pleaded that Shri Vijay Hardiya, the person




present in the appellants factory at the time of officer’s visit,
was not their employee and for this reason, he could not give
any explanation or produce any document, that subsequently
the appellant have explained that the goods under seizure had
been purchased by their Bombay unit from M/s Sonal
Garments and who in turn had imported the goods from the
SEZ unit through M/s Amulya Exports, a sister concern of the
appellant unit, that the goods has been legally acquired from
the SEZ on payment of duty and that in view of this, there is
no justification for confiscation of the goods and demand of
duty in respect of the same. He also pleaded that the
department at no stage doubted the authenticity of the
document — invoice of M/s Sonal Garments and bill of entry
regarding import of POY through Amulya Exports from the
SEZ unit. He, therefore, pleaded that the impugned order
upholding the confiscation of the goods, duty demand and

imposition of penalty is not correct.

22 Mrs. Rimjhim Prasad, the learned Departmental
Representative defended the impugned order by reiterating
the findings of the Commissioner (Appeals) in the impugned

order and pleaded that at the time of officer’s visit to the




appellant’s factory, Shri Vijay Hardiya was present, that he
had introduced himself as Excise Assistant of the appellant
and in the statement also he had written his address as “clo
M/s Metalman Industries Ltd., Industrial Area, Pithampur”,
that in course of investigation the appellant never cooperated
with the Investigating officers and never appeared before the
investigating officessin spite of issue of several notices and
during that period, they never stated that Shri Vijay Hardiya is
not their employee, that it is only after 172 year qtvd after issue
of the show cause notice in course of the reply to the show
cause notice, they have pleaded that Shri Vijay Hardiya is not
their employee and produced the invoice covering the goods,
issued by M/s Sonal Garments, that at that stage it was not
possible to verify the authenticity of the documents produced
by them, that there is no explanation as to why during more
than 1 and % years period between the date of issue of show
cause notice and reply to the show cause notice they could not
produce any document regarding the goods seized from them,
that this clearly shows that the goods have been illicitly
cleared from the SEZ, that Assistant Commissioner in para 14

of the order-in-original, has clearly discussed as to how the
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invoice produced by the appellant cannot be correlated with

the goods under seizure, and that in view of this, there is no

infirmity in the impugned order.

3. 1 have carefully considered the submissions from the

Departmental Representative and perused the records.

4. The goods, 1n question, had been seized from the
appellant’s factory on 11/12/07 and the markings on the
cartons of the goods indicated that the same had come from
SEZ, Pithampur. At the time of officer’s visit to the factory,
one Shri Vijay Hardiya was present, who had introduced
himself as Excise Assistant of the appellant company, but he
could not produce any documents whatsoever about the goods
and could not give any explanation about the same. I also find
that during investigation several summons have been issued
to the appellants but they never cooperated and never
appeared before the investigating officers and at no stage
during investigation, the appellant either gave any explanation
about the goods from SEZ, Pithampur, seized from their
Pithampur unit nor did they plead that Shri Vijay Hardiya is

not their employee. It is only at the stage of reply to the show




cause notice after about 1% years that the appellant have
come up with the plea that Shri Vijay Hardiya was not their
employee and also the plea that the goods under seizure had
been purchased from M/s Sonal Garments who, in turn, had
purchased the same from M/s Amulya Exports, “3SEZ unit
in Pithampur. The stage at which the documents regarding the
goods were produced by the appellant, their genuineness
could not be verified. There is no explanation from the
A N
appellant as to why during the more than .- .- = ot
.~ . from the date of seizure ’ ”Ln;{ the date of show
cause notice ,they could not produce the documents covering
the goods. In view of this, the explanation of the appellant
that the goods under seizure had been legally purchased by
M/s Sonal Garments from the SEZ and they have purchased
the goods from M/s Sonal Garments is difficult to accept. I,
therefore, do not find any infirmity in the impugned order.

The appeal is dismissed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)
PK




