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* g IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.

COURT NO. II
Date of Hearing : 21.6.2011

Service Tax Appeal No. 1636 of 2010-SM

[Arising out of the Order-in-Appeal No. 267-ST/MRT-1I/2010 dated
27.8.2010 passed by the Commissioner (Appeals), Central Excise, Meerut-
I1]

Coram:

Hon’ble Mr. Mathew John, Member (Technical)

1. Whether Press Reporter may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982? 7—83

2. Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative | nj ¢
report or not?

3. Whether their Whether their Lordships wish to see the fair
copy of the order? Secn
4. Whether order is to be circulated to the Department N o

Authorities?

CCE, Meerut-II Appellant
Vs.

M/s Modern Cable Networks Respondent

Appearance:

Appeared for Appellant :  Shri K.P. Singh, SDR

Appeared for Respondent : None

CORAM: Hon'ble Mr. Mathew John, Member (Technical)

L1 \Ew

Per Mathew John:

When the matter was called none appeared for the Respondent.

On past three occasions also none appeared for the Respondent. So
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the file was examined with the help of the Id. DR. for disposal of the

“ Appeal.

2. The Respondent is a cable TV operator. A Show Cause Notice
dated 22-10-09 was issued to ?alleging that &ﬂdid not pay
service tax payable for the financial year 2008-09 as per provisions of
law. The Notice was dropped by the adjudicating authority on the
ground that no amount is due from the Respondent as on the date of
adjudication i.e. 27-01-2010.

3. Aggrieved by the Adjudication order Revenue filed an appeal
with The Commissioner(Appeal) stating that the dues for the year
2008-09 were not paid in time and there was delay in payment and
hence penalty under section 76 and 78 of the Finance Act 1994 should

have been imposed on the Respondent.

4, The Commissioner (Appeal) after hearing the matter, concluded
that the adjudicating authority has not given any reason for not
imposing any penalty and the matter should be decided afresh by the
adjudicating authority. He set aside the order dated 27-01-2010 and
remitted the matter for denovo adjudication by the adjudicating

authority.

5. Revenue argues that the Commissioner (Appeal) has no power
to remand cases back to the adjudicating authority and should have
decided the case himself and on this ground Revenue has filed this

appeal.

6. While remanding the matter the Commissioner (Appeal) relied
on the decision of the Supreme Court in UOI Vs. Umesh Dhiamode-
1998 (98) ELT 584 SC to observe that he has such power. However
this decision is with reference to the law that prevailed prior to
enactment of Finance Act 2001 amending relevant provisions of the
Customs Act 1962 and Central Excise Act 1944. The Apex Court had
occasion to examine the issue after the amendment in the case of Mil
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India Ltd. Vs. Commissioner — 2007 (210)_E.L.T. 188 (S.C.). In
" para 4 of the order the Court has observed that such power no longer

existg. Therefore the impugned order is bad in law.

7. Therefore the impugned order is set aside. The matter is
remitted back to the Commissioner (Appeal) for him to decide the

Appeal filed by Revenue.

8.  The Appeal filed by Revenue is allowed. & Rovonsnd
(Pronounced in open Court)

{Mathew John)

Member (Technical)




