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.. ~— IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL

West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1V
Excise Appeal No. 3220 of 2009 (SM)

[Arising out of the Order-in-Appeal No. 251/MA/GGN/2009
dated 11/09/2009 passed by The Commissioner (Appeals),
Central Excise, Delhi — III, Gurgaon. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

M/s Krishna Maruti Ltd. Appellant
Versus

CCE, Delhi — 111 Respondent

Appearance

Shri Hemant Bajaj, Advocate — for the appellant.

Mrs. Rimjhim Prasad, Authorized Representative (SDR) — for
the respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




DATE OF HEARING : 01/06/2011.

. S (&r)
FM Order No. @‘?{4/ 2ot Dated :

Per. Rakesh Kumar :-

The point of dispute in this appeal is as to whether the
service of insurance for their employees working in the
factory can be treated as input service under Rule 2 (1) of the
Cenvat Credit Rules, 2004 and whether the Cenvat credit of
Service Tax paid on the insurance service availed would be
available to the appellant. The department’being of the view
that this service is not input service issued a show cause
notice dated 14/5/08 for recovery of allegedly wrongly taken
Cenvat credit amounting to Rs. 3,56,790/- for the period from
April 2006 to March 2007 by invoking extended period under
proviso to Section 11A (1) of Central Excise Act, 1944 and
also for imposition of penalty on the appellant under Section
11AC ibid. The Assistant Commissioner vide order-in-
original dated 31% December, 2008 confirmed the Cenvat

credit demand alongwith interest and imposed penalty of




Eqﬁal amount on the appellant. However, on appeal to
Commissioner (Appeals), the Commissioner (Appeals) by the
impugned order-in-appeal, while upholding the Cenvat credit
demand alongwith interest in respect of insurance service, set
aside the penalty under Section 11AC observing that the
dispute in this case arise out of interpretation of Ruleé and
there is no justification for imposition of penalty on the
appellant. Against this order of the Commissioner (Appeals),

the present appeal has been filed.
7 Heard both the sides.

2.1 Shri Hemant Bajaj, Advocate, the learned counsel for
the appellant, pleaded that the issue on merits is covered in
their favour by the Tribunal’s judgment in the case of CCE,
Raipur vs. Raipur Rotocast Ltd. reported in 2010 (18)
S.T.R. 466 (Tri. — Del.), wherein it was held that Cenvat
credit demand on transit insurance, group personnel accident
insurance and group health insurance for the company
employees is covered by the definition of ‘input service’, that
irrespective of the merits of the case, the entire demand is

time barred as while the period of demand is from April 2006




0 March 2007, the show causc notice was issued on 15" May
2008 and there is no justification for invoking extended
period under proviso to Section 11A, that the Commissioner
(Appeals) in para 11 of the order has given a finding that the
dispute in this case arises out of interpretation of rules and,
therefore, there is no justification for imposition of penalty on
the appellant, that since the elements for imposition of penalty
under Rule 15 (2) of Cenvat Credit Rules readwith under
Section 11AC of Central Excise Act, 1944 are identical to the
clements necessary for invoking extended period under
proviso to Section 11A (1) of Central Excise Act and since in
view of the Commissioner (Appeals)’s observations in para
11 of the impugned order, there is no element of collusion,
fraud, wilful misstatement or suppression of facts or
contravention of any provisions with intent to evade the
payment of duty, the extended period is not available to the
Department and hence the demand 18 time barred. He,
therefore, pleaded that the Commissioner (Appeals)’s order

upholding the demand of Rs. 3,56,790/- in respect of

insurance services is not correct.




!

22 ‘Mrs. Rimjhim Prasad, the learned Departmental
Representative defended the impugned order by reiterating
the findings of the Commissioner (Appeals) and pleaded that

the Cenvat credit demand is not time barred.

3 1 have carefully considered the submissions from both

the sides and perused the records.

4. In this case, the duty demand would be sustainable only
f the extended period under proviso to Section 11A (1) of the
Central Excise Act, 1944 is available to the department for
which the elements as prescribed in this proviso — fraud,
collusion, wilful misstatement, suppression of facts,
contravention of the provisions of the Central Excise Act or
the Rules made thereunder with intent to evade the payment
of duty is there — otherwise the extended period cannot be
invoked. However, for imposition of penalty under Section
11AC the same elements are required and on this issue, the
Commissioner (Appeals) has given a clear finding that there
is no justification for imposition of penalty under Section
11AC as the dispute in this case arise out of interpretation of

Rules. When the elements for imposition of penalty under




"SéaiAon 11AC are not present, the extended period under
proviso to Section 11A (1) cannot be invoked, as, as
discussed above, the elements for invoking extended period
under proviso to Section 11A (1) and elements required for
imposing penalty under Section 11AC are identical. In view
of this, irrespective of the merits of this case, the Cenvat
credit demand is time barred and, hence, the impugned order
upholding the duty demand is not sustainable. The same is set

aside. The appeal is allowed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)
PK




