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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.

SINGLE MEMBER BENCH
Court-1V
Excise Appeal No0.1170 of 2009-SM

Date of Hearing/Decision: 28.07.2010

(Arsing out of Order-in-Appeal No.76(DK)/CE/IJPR-11/2009 dated
23402.08 passed by the CCE(A), Jaipur)

For approval and signature:

Hon’ble Mr.Sahab Singh, Member (Technical)

1 | Whether Press Reporters may be allowed to see the Y
Order for publication as per Rule 27 of the CESTAT A/ (W
(Procedure) Rules, 19827

2 Whether it should be released under Rule 27 of the >
CESTAT (Procedure) Rules, 1982 for publication in any }
authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of 5 -
the Order? L}"‘"} -

4 | Whether Order is to be circulated to the Departmental G/j
authorities?

CCE, Jaipur-1I Appellant

Vs. S
M/s.Rajasthan Spinning & Weaving Mills Ltd. Respondent
Present for the Appellant: Ms. R.K.Jagdev, SDR

Present for the Respondent: Ms.Sukriti Das, Advocate

Coram: Hon’ble Mr.Sahab Singh, Member (Technical)

~
k\”“/ ORDER NO. [450/ 20t S &/

PER: SAHAB SINGH

This is an appeal filed by the Revenue against the Order—i.n-
Appeal No.76(DK)/CE/IPR-1I/2009 dated 24.02.08 passed by the
Commissioner of Central Excise, (Appeals), Jaipur in which the
Commissioner (Appeals) has set aside the order in original passed by

the lower authority.




2. The brief facts of the case are that the respondents afe
engaged in the manufacture of man made yarn of synthetic ahd
artificial staple fibre falling under chapter 55 of the First Schedule to
the Central Excise Tariff Act, 1985 and the respondents are also
registered for service tax registration under the category of Goods
Transport Agency service. The respondents were receivers of GTA
service on the services received in terms of Rule 2(1) (d) (v) of
Service Tax Rules, 1994. The respondents paid service tax on QTA
service received for inward transport through cenvat credit accqulnt
by their manufacturing unit by making a debit entry in the cenvat
credit account. The respondents have taken the credit of service tax
of Rs.2,87,663/- so paid for payment of Central Excise duty during
the period from November, 2006 to June, 2007 by making a dgbit
entry in the cenvat credit account. It was alleged by the department
that the assessee has taken the credit without any cenvat documepts
mentioned under Rule 9(1) of Cenvat Credit Rules, 2004.
Accordingly a show cause notice was issued to the respondeﬁts
proposing the disallowance of credit and demanding of _intgrgs_t
leviable thereon and proposing imposition of penalty. The said show
cause notice was adjudicated by the lower authority wh;o’{,'h,as
disallowed credit amounting to Rs.2,86,663/- and ordereqitp_‘ be
recovered alongwith interest in terms of Rule 14 of Cenv_at'Cir,te;gi_t
Rules, 2004 read with Section 11A and Section 11AB ‘oz‘f Cejri&al
Excise Act, 1944 and penalty of Rs.2,87,663/- was imposed;prﬁtt‘hé
respondents under Section 11AC ibid read with Rule 15 ofCenvat

Credit Rules. Against the order in original of the original au_tyh(._)"rfty,,




the assessee has filed appeal before the Commissioner (Appeals)
who vide the impugned order has allowed the appeal of the
respondents. Hence, this appeal is filed by the department before

this Tribunal.

3. Learned SDR appearing for the Revenue submitted that the
only issue is to be decided in this case is whether the credit can be
allowed on the basis of debit entry in the cenvat credit account.
She submitted that the documents on the basis of which the credif
was to be allowed are mentioned under Rule 9(1) of Cenvat Credit
Rules, 2004. Since there was no document available with the
respondents for the credit claim, the credit is not admissible to the
respondents and the Commissioner (Appeals) has wrongly allowed

their appeal.

4. On the other hand, learned Advocate appearing for the
respondents submitted that the respondents have taken credit of
service tax paid on GTA service received for inward transport which
is allowable to the respondents. To support her contention, éhe
relied on the decision of Hon’ble Punjab & Haryana High Court"ih
the case of CCE, Chandigarh vs. Nahar Industrial Enterprises Ltd.
reported in 2011 (104) RLTONLINE 3 (P&H), CCE vs. Nahar
Spinning Mills Ltd.-2011-TIOL-413-HC-P&H-ST, the decision of th{e
Tribunal in the case of National Engineering Inds.Ltd. v_év.”CCE‘,
Jaipur-I vide Final order No.ST/64/11 dated 22.2.2011, CST,
Mumbai vs. Phills Engineering Corporation reported in 2010 (,22-'0)
STR 692, the decision of the Tribunal in the case of CCE, Indore ;vsvv'.
M/s.Unipatch Rubber Ltd. vide Final order No.ST/62/11.§‘da’.c},e._d

17.2.2011.




6. As regards the decisions cited by the learned Advocate for
the respondents, it is found that a person who is liable to pay tax
on goods transport agent service in terms of Section 6'8(2.)_, of
Finance Act, 1994 and is not actual service provider, he can uFi.[iie
credit for payment of tax on such service. In the present casei fhe
issue involved is whether in the absence of any documents, the
credit is admissible on the basis of debit entry in the cenvat credit
account and that can be utilized for payment of duty of excisable
goods. It is admitted fact that the service tax paid by the
respondents on the GTA service for inward transport of the goods
through cenvat credit account by their manufacturing uhit,by_
making debit entry in the cenvat credit account. The debit entry in
the cenvat credit account is a proof of payment of service t:ax_p’y
the respondents for inward transport of the goods. In the“ Rule

9(1) of Cenvat Credit Rules, 2004, the following documents are

prescribed for taking credit- -

(a) an invoice by a manufacturer, importer or dealer

(b) a supplementary invoice issued by manufacturer or irr‘\po.rter-’.

(¢) a bill of entry

(d) a certificate issued by an appraiser of Customs !

(e) a challan evidencing payment of Service Tax by the person
liable to pay service tax '

(f)  an invoice, bill or challan issued by provider of input ‘sefvice
evidencing payment of Service Tax o ! :

(g) an invoice, bill or challan issued by input service distri.buto,r

for distributing Service Tax credit received.

BN I
7. From the perusal of the above Rule 9(1) ibid, I find that the

credit can be taken on the basis of documents evidencing payment

,,,,,,
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of service tax. In the present case, the payment of service tax was
not made thorough challan intead the payment was made thordugh
debit entry in the cenvat credit account and the debit entry in the
cenvat credit account was made on the basis of LR i.e. | Lorr;y
receipt received by the respondents from the transporter. I also
find that the LR has all the details showing the name of consignor
and consignee, serial number and in the note below it is stated that
the service tax to be paid by the consignee. Therefore, the details
mentioned in the LR provided all the required information. ( 1
therefore, do not find any infirmity in the impugned order passgd
by the Commissioner (Appeals). Hence, the departmental appeal is
dismissed. |

(The operative part of this already pronounced in the court)

(SAHAB SINGH)
MEMBER (TECHNICAL)
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