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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. HI
Service Tax Appeals No. 1350-1352 of 2010 (SM)

[Arising out of the Order-in-Appeal No. 268,266 & 269/S.
Tax/D-11/2010  dated  24/06/2010 passed by The
Commissioner (Appeals) of Service Tax, New Delhi. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2 Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3 Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

M/s Kamal & Associates (P) Ltd. Appellant
Versus

CST, New Delhi Respondent

Appearance

Shri N.K. Gupta, Advocate — for the appellant.

Shri B.L. Soni, Authorized Representative (DR) — for the
respondent.




CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

~
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DATE OF HEARING : 21/07/2011.

RS
rm/< Order No. (’7.” - ngltlgated:

Per. Rakesh Kumar :-

The appellant provides the service of industrial
construction and residential construction. The allegation
against them is that during the period from July 2005 to
September 2005, October 2005 to March 2006 and October
2006 to March 2007 they did not discharge their service tax
liability by the due date. For this reason, the Assistant
Commissioner by three differen orders ,in addition to
confirming the demand of non-paid service tax alongwith
interest’ has imposed penalty on them under Section 76 of the
Finance Act, 1994. The penalty imposed on them for July
2005 to September 2005, October 2005 to March 2006 and
October 2006 to March 2007 are Rs. 35,990/-, Rs. 2,36,800/-
and Rs. 62,000/- respectively. On appeal to Commissioner
(Appeals), the Commissioner (Appeals) by the impugned

order-in-appeal dismissed their appeals. Though before the




Commissioner (Appeals), it was pleaded by the appellant that
delay in payment of service tax was due to genuine reasons
and, therefore, the penalty under Section 76 may be waived in
terms of the Section 80 of the Finance Act, 1994} ﬁ’his plea
garmetbe accepted by the Commissioner (Appeals). Against

this order of the Commissioner (Appeals), the present appeals

have been filed.
7 Heard both the sides.

21 Shri N.K. Gupta, Advocate, the learned Counsel for the
appellant, pleaded that during the period of dispute there was
confusion as to whether the appellant who is a contractor was
liable to pay the service tax or builder is liable to pay service
tax, that there was also confusion about the value of the
service on which the service tax was payable — whether
service tax payable on the value including the material or only
on the service charges, that only after these issues were sorted
out, the‘ service tax was paid, that delay in payment of the
service tax was [therefore /due to genuine reasons and,

therefore, the Commissioner (Appeals)’s order holding that




the appellant have not been able to give reasonable cause for » ¢+ -
f{ocz“wto pay the service tax by the due date and, hence,

Section 80 of the Finance Act, cannot be invoked/ is not

correct.

77 Shri B.L. Soni, the learned Senior Departmental
Representative defending the impugned order pleaded that
Section 80 can be invoked only when the assessee proves that
there was reasonable cause for failure to pay the service tax
by the due date, that in this case while the industrial
construction service was chargeable from July 2004

residential  construction  service % v..G but the

registration was obtained by the appellant only in June 2006/
that no reasonable cause for failure to discharge the service
tax liability by the due date has been given while it is seen
that long after the introduction of service tax on these services
failure of the appellant to discharge from service tax liability
ha&continuqﬂ‘that in view of the appellana»failure to prove that
there was reasonable cause for failure to pay the service tax
yader Section 80 cannot be invoked and there is no infirmity

in the impugned order.




3. 1 have carefully considered the submissions from both

the sides and perused the records.

4. There is no dispute that about the appellantg did not
discharge the service tax liability by the due date and this has
happened during considerable period — from July 2005 to
September 2005, October 2005 to March 2006t and thereafter
October 2006 to March 2007,156 only reason for failure to
discharge service tax liability by the due date;’ l;);\}:e appellant
is that there was dispute as to whether the ‘suppliers would
discharge the service tax liability or whether the appellant ox
contractor would be liable to pay the same and also there was
confusion about the value of the taxable service. Under
Section 80 of the Finance Act, 1994, the penalty under
Section 76, 77 or 78 can be waived if the assessec proves that
there was reasonable cause for failure to discharge the service
tax liability. In my view, the reasons given by the appellant

for delay in discharge of service tax liability cannot be

accepted as valid reasons for their failure to discharge the




services by the due date. In view of this, 1 do not find any

merit in these appeals,The same are dismissed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)
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