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Vs
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Date of Hearing:20.07.11
Date of decision:20.07.11

Service Tax Appeal No.572 of 2010-SM(BR)
With ST COD 472 of 2010 & ST/CO/230/10-SM

[Arising out of Order-in-Appeal No.30-ST/LKO/2010 dated 29.01.2010
passed by the Commissioner of Central Excise (Appeals), Lucknow].

CCE, Lucknow Appellant

Vs.
M/s.Commercial Auto Products (P) Ltd. Respondent

For approval and signature:

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
{CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4. Whether Order is to be circulated to the Departmental
authorities?

Appearance: Rep. by Mrs. Renu K. Jagdev, SDR for the appellants.
Rep. by Shri Rajesh Chhibber, Advocate for the respondent.

CORAM: Hon’ble Shri Rakesh Kumar, Member (Technical)
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Per Rakesh Kumar

The point of dispute in this case is as to whether the respondents’
sales transactions with their customers are On FOR destination basis and
whether the respondents would be eligible for Cenvat credit of service tax
paid on outward transportation of the finished goods from the factory gate
to the place of delivery. The Asstt. Commissioner vide Order-in-Original
dated 22.5.2009 decided this issue against the respondent and
accordingly, confirmed the Cenvat credit demand of Rs.1,80,374/- along
with interest and also imposed equal amount of penalty on them. The
Commissioner (Appeals), however, by impugned order dated 29.01.2001
set aside the Asstt. Commissioner’s order holding that the respondent
would be eligible for Cenvat credit as sales to their buyers were on FOR
destination basis and as such, it is the place of delivery, which is the place
of removal as per Board/s Circular No0.97/6/2007 dated 23.8.2007.
Against this order of the Commissioner (Appeals), Revenue is in appeal
challenging the order on the ground that the Commissioner (Appeals)’s
findings that the place of delivery is the place of removal and that the
respondents would be eligible for Cenvat credit of the service tax on the
charges for outward transportation of the finished goods is not correct. In

respect of the Revenue’s appeal, the respondent have filed cross




objection. Since there was delay of 19 days in filing of the appeal, a COD
application for condonation of delay has been filed by the Department.

2. Heard both the sides.

3. As regards the delay of 19 days in filing of the appeal, in view of
the reasons disclosed in the COD application, the same is condoned.

3. Mrs. R.K. Jagdev, 1d. Departmental Representative, who pleaded
that the Commissioner (Appeals) in the impugned order-in-appeal has
not given any justification for his findings, that the sales of the
respondent to their customers are not on FOR destination basis in terms
of the Board’s Circular No0.97/6/2007 dated 23.8.2007 and that as can be
seen from the Commissioner’s findings in para-7 of the impugned order,
he has merely repeated the respondent’s submissions without discussing
as to how he has arrived at his conclusions.

4. Shri Rajesh Chibber, Advocate, 1d. Counsel for the respondent,
pleaded that at the time of hearing before the Commissioner (Appeals),
the purchase orders had been placed before him and on the basis of the
same, he has given his findings that their sales are on FOR destination
basis.

5. I have carefully considered the submissions from both the sides
and perused the records.

6. As per the Board’s Circular dated 23.08.2007, the services of

outward transportation of the goods from the factory gate to the




customer’s premises can be treated as input service only if the
transactions are on FOR destination basis in the sense that during transit
from the factory gate to the place of delivery, the ownership remains with
the manufacturer and the risk of loss of or damage to the goods is of
manufacturer and the cost of transportation from the factory gate to the
customer’s place is an integral part of the transaction value, on which
duty has been paid. The Hon’ble Punjab & Haryana High Court in the
case of Gujarat Ambuja Cements Ltd. Vs. CCE, Ludhiana has also
relying upon the Board’s circular has held that that in the cases where the
sales are on FOR destination basis, the Cenvat credit of service tax paid
on outward transportation of the finished goods from the factory gate to
the place of delivery would be available. However, in this case, I find
that though the Commissioner (Appeals) has given a finding that the
respondent fulfill the conditions of sales on FOR destination basis in
terms of the Board’s Circular dated 23.08.2007, there is no detailed
discussion in respect of this finding and this finding of the Commissioner
(Appeals) is being disputed by the revenue. In view of the above, the
impugned order is set aside and the matter is remanded back to the
Commissioner (Appeals) for de novo decision for detail finding on the
point of dispute i.e. whether the respondent’s sale to their customers are
on FOR destination basis in terms of the Board’s Circular No.97/6/2007

dated 23.08.2007. If so the Cenvat credit of service tax paid on outward




transportation of the finished goods from the factory gate to the place of

delivery would be available. Since the issue of limitation has also been
raised before the Commissioner (Appeals), but the same has not been
discussed by the Commissioner (Appeals), he is also directed to go into
the question of limitation.

6. In view of the above, the Revenue’s appeal is allowed by way of

remand. The cross objection stands disposed of as above.

( Rakesh Kumar )
Member (Technical)

Ckp.




