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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi
COURT NO. 111
Excise Appeal No. 2498 of 2009 (SM)
M/s Supreme Polymers P. Ltd. Appellant
Versus
CCE, Jaipur —1 Respondent
[Arising out of the Order-in—Appeal No. 136 (DK)—CE/]PR—I/
2009 dated 02/07/2009 passed by The Commissioner
(Appeals), Customs & Central Exc1se€, Jaipur — L. ]

For Approval and signature

Hon’ble Shri Rakesh Kumar, Member (Technical)
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" CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 12/10/2011.

) 30 NAY,
Dated :

y\aj Order No. f)gg} 20|

Per. Rakesh Kumar :-

The issue involved in this case is as to when the Cenvat
credit availed capital goods are removed as capital goods after
use, whether the Cenvat credit originally availed is required to
be reversed as per the provisions of Rule 3 (5) of Cenvat
Credit Rules, 2004 or payment of an amount equal to excise
duty on the transaction value of the used capital goods 1S
sufficient. Department being of the view that in such a
situation in accordance with the provisions of Rule 3 (5) of
Cenvat Credit Rules, 2004 the Cenvat credit originally taken
at the time of receipt of capital goods was to be reversed,
issued a show cause notice for recovery of an amount of Rs.
1,94,892/- alongwith interest and also for imposition of
penalty under Rule 15 of Cenvat Credit Rules. The show
cause notice was adjudicated by the Assistant Commissioner

by which the Cenvat credit demand, as made in the show




" cause notice was confirmed alongwith interest and penalty of
’equal amount was imposed. On appeal to Commissioner
(Appeals) against the Assistant Commissioner’s order, the
Commissioner (Appeals) vide order-in-appeal dated 2/4/09
dismissed the appeal. Against this order, the present appeal

has been filed.

2. Though a notice for hearing had been sent to the
appellant well in time and the same has been acknowledged,
today when this matter was called none from the appellant
appeared. In view of this, in accordance with Rule 21 of the
CESTAT Procedure Rules, 1982, this appeal is being decided

ex-parte.

3 Heard Shri B.L. Soni, learned Senior Departmental
Representative who defended the impugned order by citing
the judgment of Larger Bench of the Tribunal in the case of
Modernova Plastyles Pvt. Ltd. vs. CCE, Raigad reported in
2008 (232) E.L.T. 29 (Tri. - LB) and also the judgment of
the Tribunal in the case of CCE, Kolkata — IV vs. Shalimar
Wire Industries Ltd. reported in 2007 (216) E.L.T. 373

(Tri. — Kolkata). He also pleaded that since Rule 3 (5) of the




" Cenvat Credit Rules, as the same existed during the period of
—dispute, provided that in the case of clearance of Cenvat credit
availed inputs (?/\capital goods as such, an amount equal to
the Cenvat credit availed is required to be paid and the Rule
does not make any distinction between the clearance of the
capital goods without any use Or clearance of capital goods
after some use, in this case, at the time of removal of the
capital goods, even though after use for certain period, the
Cenvat credit originally availed should have been reversed.
He, therefore, pleaded that there is no infirmity in the

impugned order.

3 1 have carefully considered the submissions from

learned SDR and perused the records.

4. 1 find that the issue involved in this case is no longer
res-integra, as same has been decided in favour of the
appellant by the Tribunal as well as by High Courts. The
Tribunal in the case of CCE, Chandigarh vs. Raghav Alloys
(P) Ltd. reported in 2009 (242) E.L.T. 124 (Tribunal -
Delhi) and also in the case of Greenply Industries Ltd. vs.

CCE, Jaipur reported in 2010 (259) E.L.T. 103 (Tribunal -




" Delhi) has held that at the time of removal of Cenvat credit
‘availed capital goods after use, duty on transaction value
would be required to be paid and not the amount of Cenvat
credit originally availed. The same view has been taken by
Hon’ble Madras High Court in the case of CCE vs. Rogini
Mills Ltd. reported in 2011 — TIOL — 05 — HC — MAD -
CX, and also by Hon’ble Punjab & Haryana High Court in
the case of CCE, Chandigarh vs. Raghav Alloys (P) Ltd.
reported in 2011 (268) E.L.T. 161 (P&H). In the later case,
Hon’ble Punjab & Haryana High Court has observed that the
machines cleared after being put to use for nine years cannot
be treated as machines cleared as such and the insertidn of
To Rule 35D
proviso w.e.f. 13/ 11/O7$makes it clear that there is difference
between the machines cleared without putting into use and
machines cleared after use. In view of the settled legal
position, on this issue, I hold that the impugned order is not

sustainable. The same is set aside. The appeal is allowed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)

PK




