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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Excise Appeal No. 1238 of 2011-SM
Excise Stay Application No. 1591 of 2011-SM

[Arising out of Order-in-Appeal No. 04-CE-/LKO/2011  dated
21.2.2011 passed by the Commissioner of Central Excise (Appeals),
Aliganj, Lucknow] R

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)

1. Whether Press Reporters may be allowed to see : No
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 No
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair : gex_v—
copy of the Order?
4. Whether Order is to be circulated to the : \‘r@

Departmental authorities?

ML.
M/s. Agarwal Steel & Alloys (P) Ltd. Appellants
Vs.
Commissioner of Central Excise Respondent
Lucknow
Appearance:

Shri Raj Kumar, Chartered Accoutant for the Appellants
Shri S.K. Panda, Jt. CDR for the Respondent

Date of Hearing/decision : 31.10.2011




M/ ORAL ORDERNO. | 63] 2p1) IO1 LD oL
Per Archana Wadhwa : 9-—« '7\10/ é’fﬁ/ 9 M Lﬁ?

After dispensing with the condition of pre-deposit of penalty of

Rs.1,38,729/-, as the appellants have deposited 25% out of said penalty,
I proceed to decide the appeal itself inasmuch as tlf?:/ short issue is
involved.

2. After hearing both sides, I find that the proceedings for
confirmation of demand of duty of Rs.1,38,729/- were initiated against
the applicant-appellant on the allegations of clandestine removal of their
final product, based upon the shortages found at the time of visit of the
officers. As per facts on record, the appellants had not contested the
said findings and deposited the entire duty of Rs.1,38,729/- along with
penalty of 25% of the said duty amount even before the show cause
notice could be adjudicated by the original adjudicating authority.

3. The said order of the original adjudicating authority was put to
challenge before the Commissioner (Appeals) by the Revenue.
Commissioner (Appeals) by taking note of Supreme Court judgement in
the case of Dharamendra Textile[ 2008 (231) ELT 3], set aside the
impugned order of Assistant Commissioner and remanded the matter to
him for imposition of penalty to the extent of 100%.  The Assistant
Commissioner in remand proceedings imposed 100% penalty, without
giving any option to the appellant for depositing 25% of penalty within a
period of 30 days from passing of the said order, in terms of proviéioné i
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already deposited 25% of penalty, the balance penalty be set aside. The
appellate authority did not find favour with the above submissions of the
appellants and upheld the entire penalty imposed. Hence, the present
appeal.

4.  No doubt, in terms of the Hon’ble Supreme Court decision in the
case of Dharmendra Textile, penalty to the extent of 100% penalty
amount is required to be imposed in terms of Section 11AC. As such,
on this ground, no fault can be found in the order of the lower
authorities. However, the second proviso to Section 11AC allows the
assessee to deposit 25% of penalty within the period of 30 days from
passing of the order in which case penalty automatically stand reduced
to 25%. In the present case, the appellants had already deposited 25%
of the penalty even before the adjudication order could be passed. In
such a scenario, the imposition of penalty to the extent of 25% by first
adjudication order was appropriate though technically he was required
to impose 100% penalty and then extend option to assessee to pay 25%
of penalty. However, in fact the penalty to the extent of 25% of
penalty is required to be upheld against the appellant. Accordingly,
penalty on the appellant is reduced to 25%.

5. Appeal is disposed of in the above terms.

( Pronounced in the open Court)

( ArchagaWadhwa )
Member(Judicial)
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