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CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,
West Block No. 2, R.K. Puram,
NEW DELHI

COURT-II

E/Stay/80/2011-SM in
Central Excise appeal No. 63/2011-SM

Date of hearina/decision: 7™ October, 2011

Telecom District Manager,

B.S.N.L. Appellant
Versus

CCE, Kanpur Respondent

Presence:

Shri K.C. Kaushik, Advocate for the appellant;
Mrs. R. Jagdev, SDR for the Revenue

Coram: Hon’ble Shri D.N. Panda, Judicial Member; [5’)/
) (B
FINAL ORDER NO. ] 69 /%7/ DATED

Per D.N. PANDA: S - 1S3 291/ L @ﬁ

Learned Counsel submits that because Audit advised the

department to reject the documents entitling the appellant for
Cenvat credit as those were zerox copies, the appellant was
denied Cenvat credit. He submits that the goods in question
was received and capital goods Cenvat credit was availed.
There is no doubt at all by the department about receipt and
use of the capital goods. Without making any independent
examination of the whole chain of transactions the appellant

was denied Cenvat credit. Learned Counsel further drew




attention to the ground (c) at page 10 of appeal folder to
establish purchase and use of the goods remaining undisputed.
2. Learned D.R. submits that the authorities examined the
issue and disallowed the Cenvat credit.

3. Heard both sides and perused the record.

4, The dispute being on a very limited point there is no
necessity to merely dispose the stay application but also appeal
itself can be disposed since dispute is on narrow compass. Both
sides agree to the same.

5. The appellate order does not reveal conduct of any
independent inquiry by authority to deny the credit. Only
reasoning of disallowance of Cenvat credit was that of non-
production of original invoice. Tribunal has been holding that
Cenvat credit in respect of B.S.N.L. (a public sector) may not be
denied when receipt of goods and installation thereof does not
remain in doubt. The present case is not pleaded by Revenue to
be otherwise. Therefore, the appellant is entitled to the benefit
of judgement of the Tribunal in the case of same B.S.N.L. made
in the past,However, to grant opportunity to the Revenue to
satisfy that there is no other claim by the appellant in respect of
the same goods elsewhere and to avoid duplicacy of the claim
in future elsewhere}.the matter is required to be sent back on
this limited ground. Also it is noticeable from the first Para of
the appellate order indicating that no letter of the circle office
was submitted to the Range office in respect of claim.

Therefore, all the relevant documents should be verified by the




department from the record of BSNL and also test averments of
the Appellant. It is reiterated that if the capital goods has
arrived and was installed and no duplicate claim was made on
the self same capital goods, the appellant should not be denied
Cenvat credit since there is no finding of inadmissibility
otherwise. In the result, both stay application and appeal are
allowed.

6. The matter is remanded to the Adjudicating Authority on
the aforesaid count.

(Dictated & pronounced in the Open Court.)

(D.N. PANDA)
JUDICIAL MEMBER
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