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CUSTOMS, EXCISE & SERVICE TAX

APPELLATE TRIBUNAL,
West Block No. 2, R.K. Puram, NEW DELHI

COURT No. II
Stay Application No.1779 of 2011

Excise Appeal No.1386 of 2011(SM)

Date of Hearing / Decision : 3.10.2011.

M/s J.B.Mangharam Foods P.Ltd. Appellant
Versus ,
CCE, Indore Respondent

Coram: Hon’ble Mr. D.N.Panda, Judicial Member

Present for the Appellant - Shri R.Krishnan, Adv.
Present for Respondent - Shri Fateh Singh, DR

Per D.N. Panda: £ - [7777/7/‘9’” Y by

Ld. Counsel submits that obligation arose under statutory
enactment to ensure welfare of employees engaged in
manufacture. The expression in relation to manufacture if relates
to ancillary incidental activity, that contributes to main activity of
manufacture. The audit finding itself clearly took into
consideration the liability relating to insurance arose under
statutory enactment. Therefore, such a liability when discharged
paying Service Tax,that shall be entitled to Cenvat credit and pre-
deposit be waived and appeal allowed. But Id. DR opposed
arguing for pre-deposit.

2. When the proposition is as above, the amount involved in

this case is found to be Rs.23,258/- and levy of penalty is found




Excise Appeal No. 1386 of 2011(SM)

to be Rs.2,000/- Therefore, it was considered to dismiss the
appeal on pecuniary jurisdiction. But when matter in controversy
was looked into, that suggested intervention in view of
importance of the issue involved. Accordingly, jurisdiction
conferred by law was thoroughly looked into. It is ascertained
that it is not desirable in the interest of justice to dismiss the
appeal on pecuniary ground since dismissal on the ground of
monetary limit is not permitted by Finance Act, 1994, in absence
of provision in section 86 of Finance Act, 1944 as that is
appearing in second proviso to 35B of Central Excise Act, 1944
dealing with Central Excise appeals in respect of dispute of
demand not exceeding Rs.50,000/-, conferring discretion on
Tribunal for not entertaining such appeals.  This appeal is
accordingly entertainable although service tax demand of
Rs.23,258/- and penalty of Rs.2,000/- is involved. Therefore,
waiving requirement of pre-deposit with consent of both sides,
appeal was taken up for disposal.

3. When the merits of appeal was looked into, it was found
that there was no dispute while reading para 2 of the Show Cause
Notice that liability of appellant arose under statutory obligation
as has been recorded by the notice issuing authority as well as
Audit Party.

4, Service Tax was paid to avail service arising under statutory
enactment. The appellant had not availed such service at its will

and pleasure. Therefore, it should not be denied benefit of




Excise Appeal No. 1386 of 2011(SM)

Cenvat Credit of service tax paid on such service since the very
liability is outcome of implementation of statutory enactment.
Accordingly, it can be said that the expression “in relation to
manufacture” extends to statutory liability that arises for ensuring
welfare of workforce through insurance and mediclaims under
labour welfare enacements.

5. When the legal position appears to be as above, waiving
pre-deposit, appeal is allowed setting aside the impugned order.

(Dictated and pronounced in the Open Court)

(D.N.Panda)
Judicial Member

RK-I




