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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. III
Excise Appeal No. 2178 of 2006 (SM)

[Arising out of the Order-in-Appeal No. 126/GRM/GGN/
2006 dated 19/04/2006 passed by The Commissioner of
Central Excise (Appeals), Delhi — III, Gurgaon. ]

For Approval and signature :
Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Proczdure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to scc the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

M/s Maganum Components Pvt. Ltd. Appellant
Versus

CCE, Delhi — III, Gurgaon Respondent

Appearance

None — for the appellant.

Shri R.K. Gupta, Authorized Representative (DR) — for the
respondent.
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rv\‘a( Order No. 9/09// 21| “Dated:

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 08/11/2011.

J (&Y

Per. Rakesh Kumar :-

In this case the appellant were required to pay
differential duty on account of upward revision of price in
respect of the goods earlier supplied to their customers.
Though the appellant had issued the supplementary invoices
showing the payment of duty but the duty had actually not
been paid. Subsequently when it was detected, the duty
amounting to Rs. 1,61,407/- was paid. It is on this ground that
the Jurisdictional Assistant Commissioner vide order-in-
original dated 31/10/05, besides confirming the duty demand
alongwith interest also imposed penalty of equal amount on
them under Section 11AC. On appeal to Commissioner
(Appeals), the order-in-original was upheld. However, when
this matter came before the Tribunal, the Tribunal vide final
order No. 221/2008 — SM dated 16/1/08, reduced the penalty

to Rs. 40,000/- following the judgment of Hon’ble Delhi High




Court in the case of CCE vs. Malbro Appliances Pvt. Ltd.
reported in 2007 (208) E.L.T. 503. Against this order of the
Tribunal, the Department filed an appeal before Hon’ble
Punjab & Haryana High Court, which was disposed of by the
Hon’ble High Court vide order dated 11/10/10, by which the
Hon’ble High Court set aside the Tribunal’s order and
remanded the matter for decision in the light of Hon’ble
Supreme Court in the cases of Union of India vs.
Dharamendra Textile Processors reported in 2008 (231)
E.L.T. 3 (S.C.) which had been reiterated in the case of
Union of India vs. Rajasthan Spinning & Weaving Mills
reported in 2009 (13) SCC 448, wherein it has been held that
if there is mens-rea, penalty equal to the duty demand under
Section 11AC of the Act is mandatory and there is no
discretion to reduce the same. Accordingly, the appeal has

been listed for denovo decision.

2. Today, when this matter was listed for hearing none
representing the appellant appeared though a notice for
hearing had been sent to them. In view of this, so far as the

appellant is concerned, the matter is being decided ex-parte.




3 Heard the learned Departmental Representative, Shri
* RK. Gupta, who pleaded that in view of the judgment of the
Apex Court on this issue, as mentioned in the judgment of
Hon’ble Punjab & Haryana High Court, the Tribunal has no

discretion to reduce the penalty under Section 11AC is not

correct.

3. The only issue involved in this case as to whether when
the allegation of mens-rea has been upheld, the Adjudicating
Authority or Appellate Authority has discretion to impose
penalty lower than the mandatory penalty equal to the duty
demand confirmed, as prescribed under Section 11AC. This
issue stands decided against the appellant by the Apex Court
in the case of Union of India vs. Dharamendra Textile
Processes (supra) and Union of India vs. Rajasthan
Spinning and Weaving Mills (supra). In view of this, the
order of CCE (appeals), impugned in this case is upheld in
toto. The appeal is dismissed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)
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