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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Excise Appeal No. 1853 of 2009 SM
Excise Restoration of Appeal Application No. 93 of 2011 SM

[Arising out of Order-in-Appeal No. 53-54(DK)/CE/JPR-1/2009 dated
9.3.2009 passed by the Commissioner of Customs & Central Excise
(Appeals) , Jaipur]

For approval and signature:

Hon'ble Ms. Archana Wadhwa, Member (Judicial)

1. Whether Press Reporters may be allowed to see : N
the Order for publication as per Rule 27 of the ©
CESTAT (Procedure) Rules, 198292

2. Whether it should be released under Rule 27
of the CESTAT (Procedure) Rules, 1982 for Ne
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair -
copy of the Order? gw\&
4. Whether Order is to be circulated to the : Lfd
Departmental authorities?
M/s. R.G. Pigments Pvt. Ltd. . Appellants
Vs.
Commissioner of Central Excise Respondent
Jaipur I
Appearance:

Shri Vijay Kumar, Advocate for the Appellants
Shri Fateh Singh, DR for the Respondent

Date of Hearing/decision : 11.11.2011




‘M/ORAL ORDER NO , 5}’4/ 20)] MWD,
(’7—2@6/%{/4”’7@0

Per Archna Wadhwa (for the Bench):

The application is for restoration of the appeal dismissed vide
Final Order No. 373/11 SM dated 2.6.11 by observing that the notice of
hearing sent to the appellant stands returned by postal authorities. In
view of the above, I recall the order and restore the appeal to its original
number.
2. Inasmuch as the short issue is involved, the appeal itself is being
taken up for final disposal.
3. The appellants are engaged in the manufacture of Lead Oxide.
Their factory was visited by the officers on 4.10.06, who conducted
various checks and verifications. As a result, shortage of final product
to the extent of 3 MT involving duty of Rs.34,272/- was demanded.
The director of the company, in his on the spot statement, admitted the
said shortages and deposed that their labourer have cleared the same in
their absence. They accordingly, agreed to deposit the above amount
which was deposited on 6.10.2006.
4.  In the above background, proceedings were initiated against the
appellants culminating into an order confirming demand of duty of
Rs.34,272/-  and imposing penalty of identical amount under Section

11AC by the original adjudicating authority. The order passed by the




Assistant Commissioner was upheld by Commissioner (Appeals).
Hence, the present appeal.

5. Learned Advocate appearing for the appellant submits that he is
not disputing the confirmation of demand of duty as also imposition of
penalty under Section 11AC. He however, submits that no option
stands given by the authorities below for depositing the entire dues
within a period of 30 days from passing of the said order in which the
penalty would have been reduced to 25% in terms of proviso to section
11AC. He submits that the law stands settled laying down that where
no option has been given by the authorities below, the same can be
extended to the appellants by the higher appellate forum. Accordingly,
he prays for reducing the penalty to 25%.

6.  After hearing the learned DR, I find that issue is no more res
integra. Tribuna, in the case of CCE Vadodara vs. Swati Chemicals
Indus. Ltd. as reported in [2009 (248) ELT 421 (Tri-Ahmd)]
as also the judgement of Hon’ble Gujarat High Court in the case of
Harish Silk Mills as reported in [2010 (255) ELT 393 (Guj)]
has held that where no option has been given by the authorities below,
the said option can be extended by the higher appellate forum. As
such, while upholding the imposition of penalty to the extent of 100%,
in terms of law declared by the Hon’ble Supreme Court in the case of
Dharmendra Textile Processors [2008 (231) ELT 3 (SC)], I extend

the option to the appellants directing them to deposit the entire dues




along with 25% of penalty within a period of 30 days from passing of
W it o

the order, Enalty shall stand reduced to 25% of the duty amount.

7. ROA application as also appeal stands disposed of in the above

manner.

( Pronounced in the open Court)

( ArchapaWadhwa )
Member(Judicial)

SS




