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CUSTOMS, EXCISE & SERVICE TAX

APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM,
NEW DELHI-110066

COURT NO. II

Central Excise appeal No. 1901 /2008-SM

[Arising out of Order-in-Appeal No. 127(RKS)CE/JPR-1/2008
dated 09.06.2008 passed by the Commissioner (Appeals),
Customs & Central Excise, Jaipur].

Date of Hearing/decision: 15" December, 2011

For approval and signature:

Hon’ble Shri D.N. Panda, Judicial Member

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in any
authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of
the Order? -

4 | Whether Order is to be circulated to the Departmental
authorities? .

M/s. Hindustan Pulverizing Mills Appellant
Vs.

CCE, Jaipur-I Respondent

Present for the Appellant : None

Present for the Respondent : Shri R.K. Verma, D.R.
Coram: Hon'ble Shri D.N. Panda, Judicial Member

FINAL ORDER NO. C’ “a !9/0 U 3%)7

Per D.N. Panda:

None present for the appellant. When the allegation

Wb
was that M.R.P. shown at a lower value resulting in under

valuation as result of which there was loss of Revenue, the
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appellant did not contest duty element of Rs. 7,53,965/-
before first appellate authority. The only challenge was
against penalty of Rs. 7,53,965/- levied under Section 11AC
of Central Excise Act, 1944.
2. Learned D.R. on behalf of Revenue says that the first
appellate authority recorded suppression of fact in Para 7 of
the appellate order. Once under valuation was established
equal amount of penalty is payable.
3. Heard Revenue and also perused Para 2 of the appellate
order about the allegation made against the appellant. In
para 6 of the order, the authority has brought out manner of
under valuation. There being no appeal against that,even
before first appellate authority) under valuation sustains.
Such an act calls for imposition of penalty.
4, There is finding that the appellant deposited entire duty
amount with interest before issuance of show cause notice awdl
penalty of Rs. 7,53,965/- arose under Section 11AC of Central
Excise Act, 1944. No doubt in Para 7 learned Appellate
Authority has brought out that there was repeated practice of
under valuation from the year 2002-03 to 2005-06. Once the
goods in question was subjected to Section 4A of Central
Excise Act, 1944, it is surprising how Revenue allowed the
appellant to take advantage for 3 years without any
oteured do Aot
investigation done. While appreciating loss of Revenuejthere

is no circumstance to appreciate willful intention of the

. . vrdente !
appellant to cause evasion.+» olsente ’/D’ 7
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5. It appears that some mathematical calculation has
resulted in discrepancy which is patent from Para 6 of the
order. Once such a feature comes out, it may not be proper
to impose equal amount of penalty under Section 11AC of
Central Excise Act, 1944. Therefore, on the above peculiar
circumstance, the appellant is directed to make deposit of
25% of duty demand of Rs. 7,53,965/- towards penalty under
the above section within 30 days from receipt of this order.
Normally Tribunal does not prefer to take power of
adjudicating authority to issue such direction. But the power
of Tribunal being inherent to exercise all powers of
adjudicating authority this direction has been issued to reduce
the dispute keeping in view the ratio lead down by Hon'ble
Delhi High Court in Para 27 of the judgement in K.P. Pouches
(P) Ltd. - 2008 (228) ELT 31 (Del.) and also for the time
granted by Hon’ble High Court in Para 25 of the said
judgment. The appellant is directed to comply to this order
by the aforesaid time frame otherwise it shall face
consequence of equal amount of penalty.

6. In the result, appeal is partly allowed with the above
direction.

(Pronounced in the open Court)

(D.N.PANDA)
JUDICIAL MEMBER
RK




