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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
NEW DELHI, PRINCIPAL BENCH NEW DELHI

Appeal No.ST/663 of 2009- SM (BR)

[Arising out of Order-in-Appeal No.35/ST/DLH/2009 dated 28.05.2009
passed by the Commissioner of Central Excise (Appeals), New Delhi]

Date of Hearing/ Decision:04.03.2010
For approval and signature: '

Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see : 7@
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the : 7 <
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy el
of the Order?
L
4. Whether Order is to be circulated to the Departmental : /(7)
authorities?

Shri Rajeev Sharma, Proprietor of M/s. Sharma Cable

T.V. Network ...Appellants
(Rep. by Shri Rohit Raju, Advocate)

Vs.

CCE, Delhi-I ...Respondent
(Rep. by Shri S.N. Srivastava, SDR)

CORAM: ' Hon’ble Mr. M. Veeraiyan, Member (Technical)
2 A OrderNo.284.[56/0. /Dated:04.03.2010
A ,
Sm(Br )

Per M. Veeraiyvan:

This is an appeal against the order of the Commissioner
(Appeals) No.35/ST/DLH/2009 dated 28.05.2009.

2. Heard both sides.

3. The appellant is a provider of taxable services as a Cable T.V.
Operator. They have collected service tax from their clients and the

value of the taxable services declared to the Department was lower than
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the value of the service charges received by them. This factual position

came to the notice of the Department on investigation with the Multi
System Operators (MSO). As a result, it was found that they have paid
only Rs.76,456/- as against the amount payable amounting to
Rs.1,35,389/-. They paid the balance of service tax subsequently. The
Original Authority apart from confirming the demand of duty imposed
penalty of Rs.83,638/- under Section 78 of the Finance Act for wilfully
concealing the value of taxable services. The Original Authority also
imposed a penalty of Rs.41,819/- under Section 76 of the Finance Act
for the delay in payment of service tax.

4. Ld. Advocate for the appellant submits that the proprietor of the
appellant firm was busy in looking after his ailing father and employee
has committed mistakes in not properly calculating the service tax
liability and that they are a small time service provider and imposition
of maximum penalties both under Sections 76 and 78 is very harsh on
them. He seeks vacating the penalties.

5. Ld. SDR reiterating the findings of the Commissioner (Appeals)
submits that it is a clear case of suppressing the value of taxable
services with intent to evade payment of service tax due and he seeks
upholding the order of the Commissioner (Appeals). He also submits
that the provisions envisaging penalty either under Section 76 or 78

only came from 13.05.2008 and the present demand relates to earlier
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period and during the said period simultaneous penalties under Section

76, and Section 78 are imposable.

6. I have carefully considered the submissions from both sides. It is
a clear case of suppression of value of taxable services to the
Department. The explanation given for short payment of tax attributing
negligence to the employee is clearly not acceptable. It is seen that the
appellant has collected the service charges from the clients along with
service tax and true service charge figures were available from the
records of MSO. Therefore, the penalty under Section 78 is warranted.
However, considering the quantum of service tax evaded and taking the
entire facts and circumstances into account, the penalty imposed on the
appellant appears very harsh and calls for some leniency.

7. Inview of the above, the appeal is partly allowed by reducing the
penalty imposed under Section 78 to Rs.41,819/- (Rupees Forty One
thousand eight hundred nineteen only) and setting aside the penalty
imposed under Section 76.

9. The demand of service tax and the interest involved is upheld as
uncontested.

Order dictated & pronounced in open court on 04.03.2010.

( M. Veeraiyan )
Member (Technical)

Ckp.




