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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Appeal No.Customs/506/09- SM (BR)

[Arising out of Order-in-Appeal No.64/CUS/APPL/KNP/09 dated
25.03.2009 passed by the Commissioner of Central Excise (Appeals),
Kanpur]

Date of Hearing/ Decision:04.03.2010
For approval and signature:

Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see : 7’—@
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the : 7//
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy Q/W
of the Order?

4. Whether Order is to be circulated to the Departmental : W
authorities?

CCE, Kanpur . ...Appellants

(Rep. by Shri S.N. Srivastava, SDR)
Vs.
M/s. SeemaExports ...Respondent

(Rep. by Shri Bipin Garg, Advocate and
Shri Amit Awasthi, Advocate)

CORAM:  Hon’ble Mr. M. Veeraiyan, Member (Technical)

. 29108 M (B2
F( Viﬁj Order No()/q, ....... /..../Datec%()z./O&ZOlO

Per M. Veeraivan:

This is an appeal by the Department against the order of the
Commissioner (Appeals) No.64/CUS/APPL/KNP/09 dated 25.03.2009.

2.  _Heard both sides.




3. The relevant facts, in brief, are that the respondents filed shipping
bills for export of 100096.25 square feet declaring the same as finished
leather from hides of buffalo and declared value of 41,49,475/-. It appears
that a sample was drawn and sent to Central Leather Research Institute
for the purpose for testing whether the goods could be considered as
finished leather or otherwise as leather other than finished leather was
subject to export duty. The test report dated 15.10.2007 received from
CLRI, Kanpur revealed that the said goods were not finished leather as
per norms. Accordingly, a show cause notice dated 28/31.03.2008 was
issued proposing demand of export duty on consignment already
exported. Original Authority confirmed the demand of duty. On appeal by
the party, the Commissioner (Appeals) set aside the demand on merits
and also held that the demand is time barred.

4, The Commissioner (Appeals) took into account the plea of not
following proper procedure in drawing the samples and held that the
report was vague and held that the declaration regarding the description
of the goods given by the respondents should be accepted.

5. Ld. SDR reiterates the grounds of appeal and seeks setting aside of
the order of the Commissioner (Appeals) and restoration of the order of
the Original Authority.

6. Ld. Advocate strongly supports the order of the Commissioner

(Appeals).




7. I have carefully gone through the records of the case. Apparently,
the examining officers entertained a doubt as to whether the export
consignment could be treated as finished leather or otherwise for the
purpose of determining whether export duty is leviable. In such a
situation, it was expected that the samples should have been drawn and a
test bond should have been taken from the respondent in terms of Section
18(1)(b) of the Customs Act. In the present case, undisputedly, the
samples were not drawn following the correct procedure and no set of
samples has been given to the representative of the respondent. From the
records, it also appears that no test bond has been taken. The copy of the
shipping bill produced by the Id. Advocate also does not indicate that the
assessment was provisional. Under these circumstances, the claim by the
Department that the assessment was provisional cannot be accepted. Once
the assessment is not provisional, show cause notice for demanding duty
should have been issued within six months from the relevant date.
Undisputedly, show cause notices have been issued after six months.

8. In the light of the above, I do not find any valid reasons to interfere
with the order of the Commissioner (Appeals).

0. The appeal of the Department is, therefore, rejected.

Order dictated & pronounced in open court on 4.3.2010.

( M. Veeraiyan )
Member (Technical)
Ckp.




