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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

ST/750/09-SM

[Arising out of Order-in-Appeal No.76-CE/MRT-1/2009 dt.30.6.09
passed by Commissioner of Central Excise, Meerut)

For approval and signature

Hon'ble Mr. Rakesh Kumar, Member Technical

1.Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2.Whether it would
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.Whether their Lordships wish to see the fair
copy of the order?

4.Whether order is to be circulated to the
Department Authorities:

CCE, Meerut Appellant
Versus

M/s. H.L.Papers Ltd. Respondent

Appearance

Sh. V.K.Saxena, Jt.CDR for Appellant

Sh. Alok Arora, Adv. For Respondent

. Date of decision: 4.3.2010
[/” Order No._2 02 /mﬂ//ﬁ LA Q@jy
Per Rakesh Kumar:

The facts leading to this appeal filed by the Revenue

are, in brief, as under:




1.1 The Respondents are manufacturer of M.S.Ingots
chargeable to Central Excise Duty. For receipt of various inputs,
they had availed GTA Service in respect of which service tax was
paid by them as service recipient during the period from March’08
to June’08. The Respondent paid service tax on the GTA on the
gross amount, without any abatement while they were required to
pay service tax only on the value equal to gross amount minus
75% abatement. Since after payment of service tax on GTA
service on gross amount, they had taken full Cenvat credit, the
Department objected that since they were required to pay service
tax only on the net amount after deducting 75% abatement and
since they had paid higher amount of service tax on the gross
amount, then Cenvat credit eligibility would be limited only to the
amount of tax actually payable and they must reverse the excess
amount of Cenvat credit. The Respondent accordingly reversed
the access credit. However, the Respondent, thereafter, applied
for refund of the excess amount of service tax of Rs.2,64,509/-
whose Cenvat credit had been reversed by them. The Asstt.
Commissioner vide order-in-original dt.29.1.09 holding that the
refund is admissible on merits, creditrf the same to the Consumer
Welfare Fund on the ground that the Respondent have failed to
produce the evidence that the incidence of the excess amount of
service tax paid by them has not been passed on by them to their

customers buying the final product. On appeal, the




Commissioner(Appeals)vide impugned order-in-appeal
No.76/CE/APPL/MRT-1/09 dt.30.6.09 allowed the appeal and set
aside the order-in-original on the ground that before the original
adjudicating authority, the Respondent had produced the
Chartered Accountant’s certificate certifying that the incidence of
service tax whose refund is sought had not been passed on to the
customers but the adjudicating authority did not consider the
same. The Commissioner(Appeals) also observed that from the
Chartered Accountant’s certificate and the book of accounts
produced by the Respondent, it is clear that the incidence of
service tax whose refund was claimed, has not been passed on by
the Respondent to their customers. It is against this order of the
Commissioner(Appeals) that the present appeal has been filed by
the Revenue.

2. Heard both the sides.

2.1 Shri V.K. Saxena, Jt.CDR assailed impugned order
reiterating the grounds of appeal and emphasised that the burden
of proof that the incidence of service tax whose refund is sought
by the respondent had not been passed on by them to their
customers; that this burden cannot be treated as discharge just
by production of Chartered Accountant’s certificate; that the
expenses on transportation of inputs alongwith service tax is part
of the expenses incurred by the manufacturer towards
manufacture of final product, which is realised by the

manufacturer from the customers buying the final product; that




since the service tax paid by them on the input service as per the
provisions of Section 12B of the Central Excise Act,1944 burden
of proving that incidence and the tax had not been passed on to
the customers is on the Respondent that the evidence produced
by the Respondent in this regard is not satisfactory and does not
discharge this burden of proof and that in view of this, impugned
order allowing the refund to the respondent by holding that the
same is not hit by unjust enrichment is not correct.

2.2 Shri Alok Arora, Advocate, learned Counsel for the
Respondent, defending the impugned order reiterating the
Commissioner(Appeals)’s findings, emphasized that before the
original adjudicating authority, the respondent had produced the
certificate dt.20.12.08 of the Chartered Accountant firm named
M/s. Agarwal Ajay & Associates, 655, Patel Nagar, New Mandi,
Muzaffarnagar wherein it has been certified that the service tax
whose refund has been claimed by the Respondent, was not part
of the price realised by the Respondent of the final product from
the customers; that in the books of accounts of the Respondent,
the service tax is not included in the cost of raw-material and it
was not booked to the profit and loss account, that the same did
not form the part of over-heads of the cost of the final product,
that the Commissioner(Appeals), with a view to check the
veracity of the submissions of the Respondent, asked the
jurisdictional Assistant Commissioner in writing with regard to

the Chartered Accountant’'s certificate submitted by the




Respondent, but no comments in this regard were received from
the Asstt. Commissioner and that in view of this, the
Commissioner(Appeals)’s relying upon the Tribunal’s judgment in
the case of Birla Corpn. Ltd. vs CCE, Pune-1 reported in
2008(231)ELT.482 and M.R. Corporation vs CCE, Mumbai
reported in 2007(220)ELT.257, wherein it was held that the
certificate of Chartered Accountant should not be rejected
summarily without any evidence to the contrary has rightly
allowed the Respondent’s appeal.

3. I have carefully considered the submissions from
both the sides and perused the records. In this case, there is no
dispute about the fact that initially the Respondent had paid the
service tax on the gross amount without any abatement and
subsequently when the Department insisted that they would be
eligible for Cenvat credit of the service tax payable only on the
net amount after deducting the abatement, after reversal of the
Cenvat credit by paying the amount of excess Cenvat credit in
cash, the Respondent applied for refund of the excess amount of
service tax paid by them. The only point of dispute in this case is
as to whether the claim is hit by principle of unjust enrichment.
While the burden of proof in this regard would be on the
Respondent, once the Respondent have produced evidence in
form of Chartered Accountant’s certificate and their books of
accounts showing that the excess amount of service tax paid by

them, whose refund is being claimed, was not part of the cost of




raw-material and, hence, not part of the price of finished goods
sold, and has not been booked to the profit and loss account; the
burden of proof that this plea is not be correct would be on the
Department. The Department, therefore, should have produced
evidence that the Chartered Accountant’s certificate and the
books of accounts produced by the respondent are not correct.
But as reported by the Commissioner(Appeals) in the order, even
though sufficient opportunity was given to the Department, in
this regard, there was absolutely no response. 1 also find that the
Tribunal in the cases of Birla Corpn. Ltd. vs CCE, Pune(supra) and
M.R. Corpn. vs CCE, Mumbai (supra) has held that certificate
produced by Chartered Accountant should not be rejected
summarily without any evidence to the contrary while in this case
it is found that the Chartered Accountant’s certificate produced by
the Respondent have just summarily rejected. In view of this, I
do not find any infirmity in the impugned order. The Revenue’s
appeal is dismissed.

Order dictated in the open Court.

(Rakesh Kumar)
Member (Technical)
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