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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II

ST/S/81/2010, ST/Appeal No. 61/2010-SM(Br)

(Arising out of order in original No. 18/Commr/ST/Ind/2009 dated
22.9.2009 passed by the Commissioner of Central Excise Indore)

M/s Orbit Protection Force Appellant
Vs

CCE, Indore Respondent

Appeared for Appellant : Shri A.K. Batra, C.A

Appeared for Respondent : Shri S.N. Srivastava, SDR

Date of Hearing: 19.2.2010

Coram: Hon’ble Mr.D.N. Panda, Judicial Member

\Qﬂq/ orderno. 20 7 /2010 SM (B7) +
Per D.N. Panda: ¢ THY ROV, a2 */Oq/%/o A7

The appellant has come against the revision order passed by
the learned Commissioner under Section 84 of the Finance Act,
1994 imposing penalty under Section 76 and 78 of the Finance Act,
1994. The penalty has been imposed under Section 76 as that
shall be calculated at the rate of Rs.200/- per day for the default
period or at the rate of 2% per of the tax liability per month.
Penalty of Rs. 75,199/- has been imposed under Section 78 of the
Finance Act, 1994. The Revisionary Authority was of the view that
equal amount of penalty ought to have been imposed. The order

which was sought to be revised by him confirmed the service tax

of Rs. 75,199/- which is not disputed by the assessee and that has




been discharged in two strokes followed by penalty of Rs.10,000/-
each under Sections 76 and 78 of the Finance Act, 1994.

2. Shri Batra Chartered Accountant moving the stay application
states that when the service tax demand has already been
discharged, realization of the balance demand may be stayed
during pendency of the appeal.

3. Learned DR submits that the order passed by the learned
Commissioner in exercise of the Revisionary jurisdiction ‘was
proper which has taken into account the law laid down by the Apex
Court in the case of Dharmendra Process Textiles Vs UOI reported
in 2008 (231) ELT 3 SC. He submits that the service tax was not
discharged before issuance of show cause notice. The independent
nature of liability incurred by Sections 76 and 78 of the Finance
Act, 1994 cannot be ignored. Learned Adjudicating Authority has
committed error of law. The Revisionary Authority therefore
passed appropriate order.

4, Heard both the sides and perused the record.

5. It is a fit case for not to add to the pendency of the registry
for which dispensing the pre-deposit, the appeal itself is disposed
observing very categorically that none of the authorities have dealt
with the matter of penalty following the law laid down in the case
of Rajasthan Spinning Mills reported in 2009(238) ELT 3. Added to
this, when First Proviso to Section 78 of the Finance Act, 1994 has
made provision for concessional penalty, that proviso cannot be
ignored following the law laid down by the Hon’ble High Court of

Delhi in K.P. Pouch case reported in 2008 (228) ELT 31. The




Hon’ble High Court has categorically laid down the law that in
order to remove the difficulties, the option exercisable for the
concessional penalty cannot be denied. In the fitness of
circumstances, the authorities should grant appropriate concession
to the assessee if the case warranted for imposition of penalty at
all. It is needless to say that the assessee has right to be heard on
the concessional penalty itself once imposition of penalty becomes
decision of the Authority. Record does not reveal whether the case
of assessee warranted imposition of penalty. Therefore, it is
necessity of law to send the matter back to the learned
Adjudicating Authority to re-examine the issue whether at all
penalty shall be imposable and if so, the assessee is entitled to
concessional penalty under Section 70 of the Finance Act, 1994
read with law laid down by the High Court in the case of K.P. Pouch
(supra).

6. In the result, confirming the service tax demand, Revisionary
order is set aside remanding the matter to the learned
Adjudicating Authority to grant fair opportunity of hearing and pass

order as he considers properyw e VAt ob Ma, .

(Order dictated and pronounced in the open Court).

(D.N. Panda)
Judicial Member
MPS*




