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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL |
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. III
Excise Appeal No. 1160 of 2008 (SM)

[Arising out of the Order-in-Original No. 14/2008 (C.E.)
dated 29/04/2008 passed by The Commissioner, Central
Excise, Jaipur. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

M/s Modern Transformers Appellant
Versus

CCE, Jaipur -1 Respondent

Appearance

Shri Atul Gupta, Advocate — for the Appellant

Shri S.K. Bhaskar, Authorized Representative (DR) — for the
Respondent.




CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 16/03/2010.
M\
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Per. Rakesh Kumar :-

The facts giving rise t0 this appeal are, in brief, as

under.

1.1 The appellant are manufacturers  of transformers

chargeable 1o Central Excise Duty. They had supplied

transformers to various electricity boards against contracts

with price escalation clause. During the period from January
7006 to September 2006, on receipt of price escalation
amount on account of price variation they paid Central Excise
Duty amounting to Rs. 53,12,572/- on this amount under
supplementary invoices. However, they did not pay the
interest amounting to Rs. 1,51,428/- on this duty as per the
provisions of Section 11AB of Central Excise Act, 1944.
When this non-payment of interest was detected, the

department issued a show causc notice dated 23/ 1/08 for




recovery of interest amounting to Rs. 1,51,428/- and also for
imposition of penalty on them under Rule 27 of Central
Excise Rules, 2002 for contravention of the provisions of
Rule 8 ibid. The show cause notice was adjudicated by the
Commissioner vide order-in-original No. 14/08 (C.E.) dated
29/4/08 by which the interest demand was confirmed but no
penalty was imposed on the appellant. It is against this order
of the Commissioner (Appeals) that the present appeal has

been filed.
2. Heard both the sides.

2.1 Shri Atul Gupta, Advocate, the learned counsel for the
appellant while conceding that the issue on merit stands
decided against them by the Hon’ble Supreme Court’s
judgment in the case of CCE, Pune — III vs. SKF India Ltd.
reported in 2009 (239) E.L.T. 385 (S.C.), the demand of
interest is time barred as while the interest demand is for the
period from January 2006 to September 2006, the show cause
notice was issued only on 23/1/08, that Tribunal in the case of
CC, Madras vs. T.V.S. Whirpool Ltd. reported in 1996 (86)

E.L.T. 144 had held that for recovery of interest on Customs




Duty, the limitation period applicable would be that
prescribed under Section 28 of the Customs Act, 1962 for
recovery of short paid duty, that this judgment of the Tribunal
has been upheld by the Hon’ble Supreme Court vide
judgment reported 2000 (119) E.L.T. A177 (S.C.), wherein
Hon’ble Supreme Court while dismissing the Government’s
SLP observed that “it is only reasonable that the period of
Jimitation that applies to a claim for the principal amount
should also apply to the claim for interest thereon” and that in
view of this, the limitation period prescribed under Section
11A would be applicable for recovery of interest and
accordingly interest demand is time barred. He, however,
mentioned that the plea regarding limitation was not raised
before the Commissioner, the Adjudicating Authority, but
pleaded that in view of the Tribunal’s judgment in the case of
KEC International Ltd. vs. CCE, Jaipur reported in 2010
(96) RLTONLINE 48 (CESTAT - DEL.), this matter may
be remanded to the Commissioner for deciding the issue of

limitation.

72 Shri S.K. Bhaskar, the learned Departmental

Representative, while defending the impugned order pleaded




that on merits, the issue already stands decided in favour of
the Department by Hon’ble Supreme Court, that for recovery
of interest for delay in payment of duty, no limitation period
is prescribed/that the duty had been paid under Section 11A
(2B) under which the interest is automatic in View of
Explanation 1I t0 this Section and when the interest has not
been paidithe same can be recovered at any time and for that,
there is no limitation period prescribed. He also relied upon
the judgment of Hon’ble Bombay High Court in the case of
CCE & C Aurangabad vs. Padmashri V.V. Patil S.S.K.
Ltd. reported in 2007 (215) E.L.T. 23 (Bom.), wherein it was
held no limitation period is applicable for recovery of interest

and no show cause notice is required to be issued.

3 1 have carefully considered the submissions from both
the sides and have perused the records. The Central Excise
Duty on the price escalation amount had been paid under the
supplementary invoices during period from January 2006 to
September 2006 but at that time while payment of differential
duty on the price escalation amount, the interest on duty as
per the provisions of Section 11AB was not paid. The show

cause notice for recovery of interest was issued only on




73/1/08 and the same was adjudicated by the Commissioner
vide the impugned order by which the interest demand was
confirmed. So far as merits of the case was concerned, the
issue now stand decided against the appellant by the Hon’ble
Supreme Court judgment in the case of CCE, Pune Vs. SKF
India Ltd. (supra). The appellant, however, plead that the
demand is time barred )_as while the inferest demand pertains
to January 2006 to September 2006 period, show cause notice
had been issued only on 23/1/08 and as per the judgment of
the Tribunal in the case of CC, Madras vs. T.V.S. Whirpool
Ltd. (supra) upheld by the Hon’ble Supreme Court, the
limitation period applicable for recovery of the principal
amount would also apply for recovery of interest. In view of
Hon’ble Supreme Court’s judgment in the case of Union of
India vs. T.V.S. Whirpool Ltd. (supra), the limitation period
prescribed under Section 11A of Central Excise Act would be
applicable for recovery of interest. However, since, in this
case the issue of limitation was neither raised not considered
before the Commissioner and question of limitation is mixed
question of facts of law, this has to be decided by the original

Adjudicating Authority for which this matter would have to




be remanded. In view of this, the impugned order is set aside
and the matter is remanded to the Adjudicating Authority for
considering as to whether the show cause notice dated
23/1/2008 issued for recovery of interest was within time. The

appeal stands disposed off, as above.

(Dictated and pronounced in open court)

(Rakesh Kumar)
Member (Technical)
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