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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-1IV

SINGLE MEMBER BENCH

Date of hearing/decision: 28.4.2010
Central Excise Appeal No.3090 of 2007-SM |

Arising out of the order in appeal No.215/CE/CHD/2007 dated 28.6.2007
passed by the Commissioner (Appeals), Central Excise, Chandigarh.

For Approval and Signature:

Hon’ble Shri M. Veeraiyan, Technical Member

1 | Whether Press Reporter may be allowed to see the

Order for publication as per Rule 27 of the CESTAT 72
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of

CESTAT (Procedure) Rules, 1982 for publication in %
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

C.C.E.,Chandigarh Appellant
Vs.

M/s Suraj Industries Ltd. Respondent

Appearance:
Shri V.K. Saxena, Authorised Departmental Representative (Jt.CDR) for the
Revenue and Shri J. Mahajan, Advocate for the appellant

Coram: Hon’ble Shri M. Veeraiyan, Technical Member

[QWJ Oral Order No. 977/”/0 XM@

Per M. Veeraiyan:

This is an appeal against the order of Commissioner (Appeals) No.
215/CE/CHD/2007 dated 28.6.2007 by which the Commissioner (Appeals)
reduced the penalty from Rs.1,08,544/- to Rs.50,000/-.

2. Heard both sides.
3. The relevant facts, in brief, are that the respondents were
manufacturing vegetable product falling under sub-heading 1504.00 and

were availing exemption in terms of Notification No.2/94 dated 1.3.94.
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There was a change in the Notification with effect from 23.7.96 by which
soap stocks used captively became dutiable, though the final products
continued to be exempted. It is the claim of the respondent that they weré
under a bona fide belief that inasmuch as the vegetable product was exempt,
the soap stocks which was an intermediate producdt was also exempted. The
original authority imposed penaity of Rs.1,08,544/- equal to the duty
involved on such clearances relating to the period 23.7.96 to 31.3.97. On
appeal, the Commissioner (Appeals) reduced the penalty to Rs.50,000/-.

4, Learned Jt.CDR reiterates the grounds of appeal.

5. Learned Advocate for the respondents submits that they were availing
the exemption for the final product and they were under bona fide belief thaf
the soap stocks which were by-product was also exempted. He submits that
no penalty at all is imposable as the Commissioner (Appeals) has clearly held
that mens rea is absent.

6. I have carefully considered the submissions from both sides. The
demand of duty relates to the period from 23.7.96 to 31.3.97. The provisions
relating to the mandatory penalty under Section 11AC came into statute with
effect from 28.9.96. Further, the Commissioner (Appeals) has clearly held
that there is no mens rea involved. The submission of the learned Advocate
for the respondents that no penalty at all is imposable cannot be considered
as they have neither filed any appeal nor filed any cross-objection
challenging the said penaity. In the given facts and circumstances of the
case, penalty under Section 11AC is not justified. That being the case, the
reduction of penalty by the Commissioner (Appeals) from Rs.1,08,544/- to
Rs.50,000/- cannot be held as unreasonable. In the appeal memoranda, no

facts have been disclosed which can upset the finding of the Commissioner

(Appeals).
7. In view of the above, the appeal by the Department is rejected.
(M. Veeraiyan)
Technical Member
scd/




