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Per M. Veeraiyan:

Appeal No.E/957/08 is by the Department against the order of the
Commissioner (Appeals) No. IND-I/31/2008 dated 13.02.2008. Appeal
. No.E/1542/08 is by the assessee against the very same order of the
Commissioner (Appeals).

2. Heard both sides.

3. The relevant facts, in brief, are that the assesee , a manufacturer of
silicate of sodium, potassium and sodium hypochlorite was found to have
made short-payment of duty during May 2006 to September 2006 and also
not found to have submitted the monthly returns for the period on due dates
to the jurisdictional Range Officer. The short paid amount totally amounting
to Rs.72,218/- relating to the period from May, 2006 to September 2006 was
paid on 28.10.06 along with interest of Rs.2,272/-. Show cause notice dated
5t July 2007 was issued holding that the duty paid by the party through
cenvat credit during the period from 6.7.06 to 27.10.06 amounting to
Rs.4,01,152/- could not be treated as valid payment and accordingly, duty
demand was proposed. The original authority confirmed the demand of duty
amounting to Rs.4,73,370/- and after appropriating the sum of Rs.72,218/-
already paid ordered recovery of Rs.4,01,152/-. He also imposed a penalty of
Rs.4,73,370/- under Section 11AC of the Central Excise Act, 1944. On appeal
by the party , the Commissioner (Appeals) held that only a sum of
Rs.2,66,813/- made during the period August, 2006 to October 2006 by way
of debit entry in RG-23A Part II was irregular and accordingly, he ordered
recovery of the same in cash and on such payment permitted them to take
an equal amount as credit in RG-23A Part II account. He set aside the
penalty imposed under Section 11AC but converted the same as penalty of
Rs.40,000/- under Rule 25 of the Central Excise Rules, 2002.

4, The Department is in appeal seeking restoration of the order in original

by setting aside the order of the Commissioner (Appeals). The party is in
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appeal seeking to set aside the demand confirmed and also to set aside the
penalty sustained by the Commissioner (Appeals).

5. I have carefully considered the submissions from both sides. The show
cause notice has proceeded alleging default in payment of excise duty due
from the party during the period from May 2006 to September 2006. On
careful perusal of the show cause notice, it is noticed that there was only
short payment of duty of Rs.72,218/- during fhose five months which stood
paid by the assessee in October 2006 along with interest. In other words,
the show cause notice only alleged short-levy during these five months.
Every case of short-levy cannot be treated as a case of default. The show
cause notice does not reveal the circumstances under which short payment
has occurred.The deemed non-duty paid clearance will arise only in cases of
default of assessed duties and the consequences of treating such clearances
as non-duty paid clearance such as seizure and confiscation, the prohibition
regarding utilisation of cenvat credit, and the requirement of paying
consignment wise will follow. In the present case, it is apparent that there is
no allegation of default in payment but only short payment of duty in respect
of five months. The reasons for short-payment that has occurred have not
been dealt with in the show cause notice, order in original and the order in
appeal. Under these circumstances, the finding prhe default in payment and
consequent liabilities are difficult to sustain. In other words, in the given
facts and circumstances of the case, Rule 8(3A) cannot be invoked.

6. Apparently, it was a case of short-payment of Rs.72,218/- relating to
the five months and non-filing of returns by the due dates during these
months. Therefore, the order of the Commissioner (Appeals) in demanding
differential duty and permitting credit of equal amount in cenvat credit
account is set aside. However, considering that there was short-payment of
Rs.72,218/- during five months and non-submission of the returns for 5
months, which is not disputed, some penalty is imposable but taking the

entire facts and circumstances into account, the penalty under Rule 25 of




the Central Excise Rules is reduced from Rs.40,000/- to Rs.10,000/- (rupees
ten thousand only).
7. Appeal of the Department is rejected. Appeal of the party is allowed

' except to the extent of sustaining the penalty of Rs.10,000/-.

(M. Veeraiyan)
Technical Member
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