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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066. = -
Single Member Bench

Service Tax Appeal No.763 of 2010-SM

(Arising out of Order-in-Appeal No.19/ST/Appl/CHD-II/2010 ‘dated
24.2.2010 passed by the CCE (A), Chandigarh) \

Date of Hearing/Decision: 03.12.2010

For approval and signature:
Hon’ble Mr.M.Veeraiyan Member (Technical)

1 Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure) ///7

Rules, 19827

2 Whether it should be released under Rule 27 of the CESTAT

(Procedure) Rules, 1982 for publication in any authoritative /,q

report or not?

3 Whether Their Lordships wish to see the fair copy of the W

Order?
4 Whether Order is to be circulated to the Departmental 77
authorities?
CCE, Chandigarh-II ‘ Appellant
Vs.
M/s.SIEL Chemical Complex ' Respondent

Present for the Appellant : Shri K.P.Singh, SDR
Present for the Respondent: Shri Joy Kumar, Advocate

Coram:
Hon’ble Mr.M.Veeraiyan, Member (Technical)

IQ"U’(/@ ORDER No. /L( >o /7/@1(7 KM@

This is an appeal against order of the Commissioner (Appeals)

PER: M.VEERAIYAN

No.19/ST/Appl/CHD-11/2010 dated 24.2.2010.

2. Heard both sides.

3. The respondent is a manufacturer of excisable goods; they are
exporting part of the goods manufactured by them; they have
availed services of foreign agent in connection with procurement of

orders and in respect of other activities of their business. The
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original authority has confirmed the service tax demand anjo.unt‘irng
to Rs.2,67,582/- alongwith interest relating tb the period from 1.7.03
to”16.6.05 and imposed equal amount as penalty. On appeal by the
debartment, the Commissioner (Appeals) set aside the order offthe‘

original authority holding that the recipients of service are not liable

to pay any service tax prior to 18.4.06.

i

4, Learned DR reiterates the grounds of appeal and submits éhat
the facts of the case in the Indian National Shipowners Association
vs. Union of India reported in 2009 (13) STR 235 decided byv the
Hon’ble Bombay High Court are different from the facts of the
present case. He submits that the tak liability is on the recipient with
effect from 16.8.2002 by virtue of Notification NO.12/2002-ST dt.
1.8.02 issued under the Finance Act requiring the service recipient,
v b Paylke

in certain cases, paymentof service tax.

5.  Learned Advocate for the respondents, taking me through the
decision in the case of Indian National Shipowners Association,
submits that the Hon’ble Bombay High Court clearly held that Rule
2(1) (d) (iv) were clearly invalid and that the department did not
have legal authority to levy service tax on the recipient of taxable
service till introduction of Section 66A of Finance Act, 2006 with
effect from 18.4.2006. He also submits that an SLP. against the
judgement of Hon’ble High Court filed by the department was
dismissed by the Hon’ble Supreme Court. He also relies on the .
decision of the Hon'ble Punjab & Haryana High Court in the case of
CCE, Ludhiana vs. Bhandari Hosiery Exports Ltd. reported in 2610
(18) STR 713 (P &H) wherein it has been held that till the time
Section 66A was enacted only the person who rendered the service

¥

was liable to pay tax and not the recipient of the service. He also
: ¢

relies on the decision of the Tribunal in the case of Pashupati

s
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Spinning and Weaving Mills Ltd. vs. CCE, Chandigarh reported.fh
2009 (15)STR 274 and in the case of Fifth Avenue vs. CCE, Chennai

reported in 2009 (15) STR 387.

6. I have carefully considered the submissions from both sides
and perused the records and cited decisions. It has been clearly held
by the Hon’ble Bombay High Court and Hon’ble High Court of Punjab
and Haryana in the cases cited above, that the recipients of services
from Foreign Service provider cannot be subjected to liability to tax
prior to 18.4.06 i.e. prior to introduction of Section 66A in the

Finance Act, 2006.

7. Therefore, there is no valid reason to interfere with the order
of the Commissioner (Appeals).The appéal is therefore rejected.

(Dictated and Pronounced in the open court)

(M.VEERAIYAN)
MEMBER (TECHNICAL)
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