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Excise Appeal No.892 of 2009
Excise Cross Objection No.163 of 2009
(Arising out of Order-in-Appeal No.01/ANS/GGN/2009 dated
1.1.09 passed by the CCE (A), Delhi-III, Gurgaon)

Date of Hearing: 26.10.2010
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For approval and signature:
Hon’ble Mr.Ashok Jindal, Member (Judicial)

1 | Whether Press Reporters may be allowed to see the
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3 | Whether Their Lordships wish to see the fair copy of
the Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

M/s.Excide Industries Ltd. Appellant
Vs.

CCE, Delhi-III Respondent

Present for the Appellant: Shri B.L.Narsimhan, Advocate

Present for the Respondent: Shri Anil Khanna, SDR

Coram: Hon’ble Mr.Ashok Jindal, Member (Judicial)
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PER: ASHOK JINDAL
The demand against the appellants has been confirmed on

the ground that the appellants have not received back the goods
sent to their job worker for processing within 180 days of issue

to the job worker.

2. The facts of the case are that the appellants are
manufacturer of parts. They sent lead dross to the job worker

for processing and after processing they have received back lead
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ingots and the remaining waste they did not receive in their
factory and on that ground the adjudicating authority has
confirmed duty demand alongwith interest and equal amount of
penalty. Aggrieved by this order, the appellants have filed this

appeal.

3. Learned Advocate appearing for the appellants submits
that the appellants are engaged in the activity of manufacturing
of the parts. In their manufacturing process, they used to send
lead dross to their job workers out of that job work lead
contents sent back to the appellants, the remaining contents
being waste they have been destroyed at the job worker’s end,
which they have never received in their factory. The
department has alleged that they have not received back the
inputs sent to their job worker in full, the demand has been
raised for the balance quantity which th'ey have not received.
He drew my attention to the show cause notice where such
allegation has been made. The allegation against the appellants
is that the job worker has not mentioned generation of waste
and scrap or process of loss on the copies of the challan received
from them accompanying the said challan. Further, it was also
alleged by them that the job worker’ resgister maintained by
them is also silent about the waste and scrap any type of
process loss. He has also produced the copy of challan under
which the goods were sent to the job worker for processing and
their job worker’ register for perusal and submitted that they
have duly entered in the job worker register and in the challan
for generation of said waste but the demand has been confirmed

only on the ground that the appellants have not received back




full quantity of the inputs sent to the job worker and confirmed
the demand for balance quantity of inputs which they have not
received back in the factory which is not sustainable in the facts

and circumstances of the case.

4, On the other hand, Learned SDR submits that the
appellant have neither replied to the show cause notice nor
appeared before the adjudicating authority. The adjudicating
authority could not examine their job worker's challan and

register and the adjudicating authority confirmed the demand.

5. Heard both sides.

6. I have examined the submissions made by both sides. I
find that the allegation against the appellants is that the job
worker has not mentioned the generation of waste and scrap or
process loss on the copies of challan received back from them
accompanying deliver challan issued by the job worker and the
register maintained by the job worker. I have also examined the
job worker challan wherein it has been mentioned that balance
material is hazardous waste in the form of slag and ash having
no commercial value and in the job worker’s register it has been
clearly shown the quantity of waste material which they have
not received back from the job worker. Hence, the allegations in
the show cause notice are not sustainable when there is fact on
records. Accordingly show cause notice is not warranted in this
case. When the show cause notice is not warranted, no demand

is sustainable.




7. With these observations, I do not find any merits in the
confirmation of demand, the same are rejected. The appeal is
allowed with consequential relief as per law.

(Pronounced in the open court)

(ASHOK JINDAL)
MEMBER (JUDICIAL)
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