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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
- TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Date of Hearing: 01.12.2010
Date of decision: 01.12.2010

For approval and signature:
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)
Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

Service Tax Appeals Nos.1193, 1208, 1209, 1238, & 1250 -Excise

[Arising out of common Order-in-Appeal No.86/ST/DLH/2010 dated
12.05.2010 in Appeal No.ST/1193, Order-in-Appeal
No.97/ST/DLH/2010 dated 26.05.2010 in Appeal No.ST/1208, Order-in-
Appeal No.102/ST/DLH/2010 dated 31.05.10 in Appeal No.ST/1209,
Order-in-Appeal No.109/ST/DLH/2010 dated 31.05.10 in Appeal
No.ST/1238 and Order-in-Appeal No.124/ST/DLH/2010 dated 09.06.10
in Appeal No.ST/1250 of 2010-SM (BR) passed by the Commissioner of
Central Excise (Appeals), New Delhi].

Commissioner of Service Tax, Delhi ....Appellants

(1)G.B.Professional Associates
(2)Sinewave Technolgies Int.
(3)Himanshu Enterprises
(4)Techroots Solutions (P) Ltd.




(5)Escorts Asset Management Ltd. ...Respondents

Appearance:

Rep. by Shri Rajendra Gupta, DR for the Department (Appellant)
Rep. by Shri S.P.Singh, Director in M/s.G.B. Professional Associates
Rep. by Shri Suresh Kumar, C.A. in M/s.Sinewave Technolgies

Rep. by Shri Aishwarya Goyal, C.A. in Himanshee Enterprises

Rep. by none for Techroots Solutions (P) Ltd.

Rep. by Shri Tajinder Singh in Escorts Asset Management Ltd.

CORAM: Hon’ble Mr. Rakesh Kumar, Member (Technical)
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Per Rakesh Kumar:

These are the appeals filed by the Revenue against the orders-in-
appeals passed by the Commissioner (Appeals). Revenue has come in
appeal before the Tribunal against the Commissioner (Appeals)’s order§
on the ground that the Commissioner (Appeals) has set aside the

R"-‘rtwvimh
impugned ordersand allowed the appeals of the . by way of

N
remand which is not legal and proper as the Commissioner (Appeals) in
view of the judgment of Hon’ble Supreme Court in the case of MIL India
Ltd. reported in 2007 (210) ELT 188 (SC) has no powers for remand.

2. Heard both sides.
3. Shri Rajendra Gupta, Ld. DR assailed the impugned order pleading
that in all these cases, the allegation against the respondents were that

they had not paid or short paid the service tax during certain periods and

the service tax demands along with interest had been confirmed on that




basis, that the Commissioner (Appeals) after considering the
respondent’s plea that there is no short payment and the service tax
respe.ct of which show cause notices had been issued, had already been
paid)set aside the demands‘ but at the same time directed the original
adjudicating authority to verify the original duty paying documents, that
the Commissioner (Appeals) before setting aside the service tax demands
should have satisfied himself about the genuineness of the original duty
paying documents, that in respect of the Cenvat credit also, the
Commissioner (Appeals) has remanded the matter to the original
adjudicating authority while he himself should have examined the
relevant documents and should have given a finding with regard to
correctness of the quantum of cenvat credit, that it is settled law that
under the provisions of Section 85 of the Finance Act, 1994 read with
Section 35 A of the Central Excise Act, 1944, the Commissioner
(Appeals) does not have the powers to remand the matter and in respect
of the appeals filed before him, he has to give a finding after calling for
the necessary records, if required, and in view of this, the impugned
orders are not correct.

4, Shri S.P. Singh, representing Shri G.B. Professional Associates (P)
Ltd., Shri Suresh Kumar, Chartered Accountant, representing M/s.
Sinewave Technlogies, Shri Aishwarya Goyal, Chartered Accountant

representing M/s. Himanshree Enterprises and Techroots Solutions (P)




Ltd. and Shri Tejendra Singh, Chartered Accountant representing M/s.
Esc;orts Asset Management Ltd. pleaded that in these cases the allegation
again.st them that they had not paid the service tax by due date or had
short paid the service tax is incorrect, as there was no short payment and
the service tax had been paid by the due date, that in spite of service tax
having been paid by them by the due date, show cause notices were
issued alleging short payment/non-payment and service tax demand
confirmed against them andthat the Commissioner (Appeals) has rightly
set aside the service tax demands subject to verification of the original
duty paying documents by the original adjudicating authority, Fhey,
however, stated that they have no objection if the Commissioner
(Appeals) is directed to give his findings on allegation of short payment
of service tax and wrong avialment of cenvat credit after verification of
the original duty paying documents himself.

5. I have carefully considered the submissions made from both the
sides. In all these cases, the Commissioner (Appeals) on one hand has set
aside the service tax demandsaccepting the respondent’s plea that service
tax which have been demanded had already been paid by them by the due
date, but on the other hand, he has directed the adjudicating authority to
verify the original duty paying documents’while before setting aside the
service tax demands the necessary verification about genuineness of the

tax paying documents should have been done. The orders of setting aside




the documents without verification and directing original adjudicating
aut'hority to do the verification are not correct and have to be set aside.

6. | Similarly, with regard to the availment of the Cenvat credit also, he
has directed the original adjudicating authority to verify the relevant
documents and come to a reasoned conclusion regarding the admissibility
or otherwise on the cenvat credit. The provisions of appeal to
Commissioner (Appeals) in Section 85 of the Finance Act, 1994 are pgri
materia with the provisions of appeals to the Commissioner (Appeals) in
Section 35 A of the Central Excise Act, 1994 and with regard to Section
35 A, the Hon’ble Supreme Court in the case of MIL India Ltd. (supra)
and Hon’ble Punjab & Haryana in the case of B.C. Kataria reported in
2008 (221) ELT 508 (P&H) has held that after amendment of Section 35
A of the Central Excise Act, 1994 w.e.f. 11.5.2001, the Commissioner
(Appeals) has no powers to remand any matter. The ratio of the
Supreme Court and the Hon’ble Punjab & Haryana High Court is
applicable to the appeals filed before the Commissioner (Appeals) in
service tax matters under Section 85 of the Finance Act, 1994. Therefore,
the Commissioner (Appeals) does not have the powers to remand the
matter and for deciding an appeal filed before him, if necessary, he has to
call for the records and give his findings.

7. In view of the above, the impugned orders are set aside and the

Commissioner (Appeals) is directed to give his clear findings after




examining the records regarding payment of service tax and availability
of Cenvat credit. The revenue’s appeals stand disposed of as above.

[Operative portion pronounced in open court].

( Rakesh Kumar )
Member (Technical)

Ckp.




