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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-111
Date of hearing/decision: 31.12.2009
Central Excise Appeal No.363 of 2008-SM

Arising out of the order in appeal No0.496/KKG/RTK/2007 dated 12.12.2007
passed by the Commissioner (Appeals), Central Excise, Delhi III, Gurgaon.

For Approval and Signature:

Hon'ble Shri M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the

Order for publication as per Rule 27 of the CESTAT 7/@
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of

CESTAT (Procedure) Rules, 1982 for publication in j@
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

C.C.E., Rohtak Appellant
Vs.
M/s Anand Interenational Respondent

Appearance:

Shri Anil Khanna, Authorized Departmental Representative (SDR) for the
Revenue and Shri Manish Saharan, Advocate for the respondent

Coram: Hon'ble Mr. M. Veeraiyan, Member (Technical)

Oral Order No.__© i /)/0/0 Y14 @

Per M. Veeraiyan:

This is an appeal by the Department against the order of the
Commissioner (Appeals) No. 496/KKG/RTK/2007 dated 12.12.2007.

2. Heard both sides.

3. The relevant facts, in brief, are that the respondents manufacture
Made Ups falling under Chapter 63; fabrics which are inputs have suffered
both BED and AED (T & T) and accordingly, cenvat credit of both the duties
was taken by the manufacturer. The manufacturer exported the Made Ups on

payment of duty and since the made ups were not subject to duty of AED

(T & T) and since there was restriction in using credit of duty of AED (T & T)
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taken only towards AED (T & T) payable on the finished product, the said
credit could not be utilised by the manufacturer. They claimed refund of such
unutilised credit in terms of Rule 5 of Cenvat Credit Rules, 2002 read with
Notification No.11/2002-CE(NT) dated 1.3.2002 issued under Rule 5 of
Cenvat Credit Rules, 2002. The original authority held that the manufacturer
has exported the goods under claim for rebate of BED paid by them and
therefore, they cannot avail the benefit of refund under Rule 5 of Cenvat
Credit Rules. Commissioner (Appeals) did not agree with the said decision
and relying on the decision of the Tribunal in the case of C.C.E., Rohtak vs.
M/s Indo Dane Textile Industries - 2007 (213) ELT 117 allowed the appeal of
the manufacturer.

4, Learned SDR relies on the decision of the Hon’ble High Court of
Bombay in the case of C.C.E, Nagpur vs. Indorama Textiles Ltd. - 2006
(200) ELT 3 (Bom.). He seeks setting aside the order of the Commissioner
(Appeals) and restoration of the order of the original authority.

5. Learned Advocate for the respondent, on the other hand, supports the
order of the Commissioner (Appeals). He submits that the decision of the
Commissioner (Appeals) has been made relying on the decision of the
Tribunal in the case of Indo Dane Textile Industries cited supra which stands
upheld by the Hon’ble High Court of Punjab & Haryana by their decision
dated 12.10.2007 in Central Excise Appeal No.81 of 2007. He also relies on
the decision of the Division Bench of the Tribunal in the case of C.C.E.,
Rohtak vs. Mittal International reported in 2009 (240) ELT 421.

6. The issue in the present appeal stands resolved by the order of the
Tribunal in the case of Indo Dane Textile Industries. When clearance of final
products for export was on payment of duty of only basic excise duty and
claim for rebate)there was no bar to avail the refund of credit in respect of
duty of AED (T & T) in terms of Rule 5 of the Cenvat Credit Rules, 2002. The
same stands approved by the Division Bench of the Tribunal in the case of

Mittal International cited supra. Further, the learned Advocate submitted that

the Department’s appeal against the decision of the Tribunal in M/s Indo




‘;{Dane Textile Industries has been dismissed by the Hon'ble High Court of
Punjab & Haryana.

7. The decision of the Hon’ble High Court in the case of Indorama Textile
Ltd is in entirely different context as it dealt with simultaneous claim of
rebate of duty in respect of finished goods and rebate of duty in respect of
inputs which have gone into the finished product. The decisions relied upon
by the learned Advocate for the respondent, on the other hand, specifically
relates to the refund of cenvat credit in terms of Rule 5 of Cenvat Credit
Rules when the final product exported is not subjected to additional excise
duty under Textile & Textile Articles Act.

8. In view of the above, I do not find any merit in the appeal of the

Department. The same is rejected.

(M. Veeraiyan)
Member (Technical)




