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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
NEW DELHIL, PRINCIPAL BENCH NEW DELHI

Appeal No.ST/260 of 2009-SM Branch

[Arising out of Order-in-Original No.78/VKG/2008 dated 7.10.2008 of
the Commissioner of Service Tax, Delhi]

Date of Hearing/ Decision:13.01.2010
For approval and signature:

Mr. M. Veeraiyan, Member (Technical)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2 Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication

in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4. Whether Order is to be circulated to the Departmental

authorities?
M/s. Avery India Ltd. ...Appellants
(Rep. by Shri J.K. Mittal, Advocate )
Vs.
CST, Delhi ...Respondent

(Rep. by Shri N.K. Saxena, Jt.CDR)
CORAM: Hon’ble Mr. M. Veeraiyan, Member (Technical)

oM (b))
Fna)? OrderNo..&?}.....?.0../.?./Dated:13.01.2010

Per M. Veeraiyan:

This is an appeal against the Order-in-Review dated 7.10.2008
passed by the Commissioner of Service Tax under Section 84 of the

Finance Act, 1994.




2. Heard both sides.

3. By an Order dated 10.10.2006, Original Authority
sanctioned refund claim of Rs.5,32,521/- and credited the same to the
Consumer Welfare Fund. Against the said order of the Original
Authority, the party filed an appeal before the Commissioner
(Appeals), who vide Order dated 10.04.2008 set aside the order of the
Original Authority holding that the Original Authority erred in
crediting the amount to the Consumer Welfare Fund and the
appellants were entitled for refund. After the said order has been
passed by the Commissioner (Appeals), the Commissioner issued a
show cause notice dated 17.09.2008 proposing to review the order of
the Original Authority dated 10.10.06 and subsequently, passed the
impugned order dated 7.10.08 by which he rejected the refund of
Rs.5,32,521/-.

4. Shri J.K. Mittal, 1d. Advocate submits that well before issue
of the show cause notice dated 17.09.08 for review under Section 84
of the Finance Act, the order of the Original Authority have got
merged with the order of the Commissioner (Appeals) dated 10.04.08.
Therefore, the show cause notice dated 17.09.08 and subsequent order
dated 7.10.08 ordering review of the order of the Original Authority
are exercise against the order, which is not existing. He also submits

that before show cause notice was issued for review, the Department




has already filed appeal before the Tribunal challenging the order
dated 10.04.2008 of the Commissioner (Appeals). Therefore, he
submits that the order of the Commissioner g%s) 7.10.08 should
be held non-est. Ld. Advocate also fairly submits that the appellants
have not filed a reply to the show cause notice dated 17.09.08 and did
not appear for personal hearing and, therefore, the issuance of the
order dated 10.04.2008 was not specifically brought to the notice of
the Commissioner.

5. Shri N.K. Saxena, Jt.CDR fairly accepts the facts involved
but reiterated the findings of the Commissioner (Appeals).

6. I have carefully considered the submissions from both sides
and perused the records. It is seen that revision powers of the
Commissioner of Central Excise under Section 84 are restricted in
certain situations. As per Section 84 (4), “no order under this section
shall be passed by the Commissioner of Central Excise in respect of
any issue if an appeal against such issue is pending before the
Commissioner of Central Excise (Appeals).” Since the matter not only
went before the Commissioner (Appeals) before initiation of review
proceedings, but the Commissioner (Appeals) has undisputedly
decided the matter in favour of the party vide his Order dated 10.04.08
and undisputedly, the Department has also field an appeal against the

said order of the Commissioner (Appeals) before the Tribunal.




7. In view of the above, I find force in the submissions of the
1d. Advocate and accordingly, hold that the order dated 7.10.08 of the
Commissioner cannot be allowed to be survive and the same is set
aside.

8. The appeal is disposed of.

Order dictated & pronounced in open court on 13. 1.2010.

( M. Veeraiyan )
Member (Technical)

Ckp.




