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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
NEW DELHI

COURT NO. II
Excise Appeal No. 826 of 2008-SM
(Arising out of Order-in-Appeal No. 26-CE/APPL/KNP/2008 dated

29.1.2008 passed by the Commissioner (Appeals), Customs &
Central Excise, Kanpur)

CCE, Kanpur Appellant

Vs.

M/s Anod Pharma Pvt. Ltd. Respondent

Date of Hearing: 4.2.2010

Appearance .
Appeared for Appellant - Shri I. Baig, SDR
Appeared for Respondent - Shri Manish Saharan, Advocate

CORAM: HON’BLE MR. D.N. PANDA, JUDICIAL MEMBER

Per D.N. Panda:

Ld. DR Shri\Baig submits that both the authorities below failed
to impose penalty when they appreciated the case was a casé of
unfound inventory taken on 6.6.06. There was no evidence led by
the assessee to prove that shortage]was in existence. When
lapse of assessee surfaced, it came forward to deposit the duty
element on 28.6.06 without any dispute. When the adjudication
was made issuing notice that clearly establishes that the case was

covered by proviso to Section 11A(1) of the Central Excise Act,
\
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1944 without a case being covered by any unintentional cause to

prejudice interest of Revenue. Therefore the authority should not
have committed an error to overlook the provisions of law and
waived penalty when penalty was warranted in the present case
which may be subject to 'third proviso to Section 11AC of Central

Excise Act, 1944.

2. Shri Manisﬁ Saharan, Id. Counsel appearing on behalf of
respondent vehemently argues that both the authorities below
waived penalty for good reason. He relies on the decision of the
Tribunal in the case of CCE Vs. Shree Ganesh Steel Rolling Mills
reported in 2009 (241) ELT 47 and pleads that there shall not be
penalty.

3. Heard both sides carefully and have also gone through the
decision cited by \Id. Counsel. The decision cited by Id. Counsel was
on the fact of no evidence of clandestine clearance for which it was
held that admission of shortage cannot be straightaway taken into
account as admission of clandestine removal. But the present case
is a case of detection of shortage of stock found physically. The
goods in question appear to be subject to drugs control and
governed by Drugs and Cosmetics Act, 1956. Normally, the goods
which are under control are to be recorded strictly for the
verification of the controlling authority as well as other authorities
under different statutes. Once the investigation found that the drug
was not available physically, explanation for absence of such drug

should have been given to the authority below for examination. But
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no explanation has come forward except that the goods were sent
back to the packing section of the factory. The assessee has also
failed to invite \investigating agency to examine the goods in
packing sgction when the assessee proposed to claim bonafide
proving % innocence, . < - T . Several doubts therefore
cropped}\against the assessee. Revenue has discharged its onus to
prove shortage,Pre-ponderance of probability was in favour of
Revenue. When the assessee pleaded that the goods were sent to
package section, to prove its stand, the assessee should not have
failed to discharge its burden of proof coming out with clean hands.
Therefore this case clearly falls in the framework of the
contravention of the provisions of law when intention of shortage is
patent from record by silence of the assessee. When these
elements of proviso to Section 11A(1) of Central Excise Act, 1944
are present, it requires to send the matter back to Id. Adjudicating
authority to impose appropriate penalty keeping in view the law
appearing under '\third proviso to Section 11AC of Central Excise Act,
1944 and also in accordance with ratio laid down by the Hon’bie
High Court of Delhi in the case of K.P. Pouches (P) Ltd. Vs.
WA Aadigtion 4 kG i
Union of India reported in 2008 (228) ELT 31 (Del.)l\ With the
aforesaid observations, the matter is remanded to Id. Adjudicating
authority to carry out the direction as above.
(Dictated & pronounced in open Court)

\ (D.N. PANDA)
JUDICIAL MEMBER
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