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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

Customs Appeal No.11-12/09

[Arising out of Order-in-Appeal No.55 & 56-CUS/ALLD/08
dt.20.11.08 passed by Commissioner(Appeals), Allahabad)

For approval and signature

Hon’ble Mr. Rakesh Kumar, Member Technical

1.Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2.Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.Whether their Lordships wish to see the fair
copy of the order?

4.Whether order is to be circulated to the
Department Authorities:

CC(Prev.), Lucknow Appellant

Versus

Sh. Sheo Shanker Jaisawal &
Smt. Malti Devi Jaisawal Respondent

Appearance
Sh. S.N.Srivastava, DR for Appellant

Sh. Asmita Nayak, Adv. For Respondent

, Date of decision: 16.2.2010
P'Y‘ Order No.___ 54~ Q\ADI Q010 %M '@@

Per Rakesh Kumar:

The facts giving rise to this appéal filed by the Revenue in
brief are as under:
1.1 On 8.6.07, the Police Officer of Siddarth Nagar, a place

near Indo Nepal Border, intercepted a Tata Turbo Truck No.UP-51




T/0733 loaded with 300 bags of sugar valued at Rs.2,10,000/-.
The driver of the truck was Shri Abdul Khaliq. The truck loaded
with sugar was detained and handed over to the customs as it
appeared that it was going to Nepal. A statement of the driver
Shri Abdul khaliq was recorded on the spot under Section 107 of
the Customs Act,1962 and he told that the sugar was loaded from
the firm of M/s. Rajesh Kumar Deepak Kumar, Baharaich owned
by M/s. Akash Traders, Burdpur, Distt. Siddarth Nagar whose
proprietor is Sh. Sheo Shankar Jaiswal and same is being taken to
Nepal through Village Ganwaria. The sugar alongwith the truck
was placed under seizure. Subsequently, statement of Sh. Sheo
Shankar Jaiswal, proprietor of Akash Traders and owner of the
sugar was recorded on 16.6.07 under Section 108 of Customs
Act, 1962 and while admitting the ownership of the sugar, he
stated that the same was being transported to his own firm
situated at Burdpur and that the police Officers have illegally
detained the same. The owner of the truck was found to be one
Smt. Malti Devi, wife of Sh. Kishori Lal Jaiswal, father of Sh. Sheo
Shankar Jaiswal. Shri Abdul Khaliq was arrested on 8.6.07 and
was released on bail next day. The driver Sh. Abdul Khaliq was
medically examined on 9.6.07 after being bailed out and Doctor
conducting his medical examination reporting certain injuries.
Thereafter, the driver made a complaint in the Court of CIJM on
21.6.2007 against the police for demanding money and beating
him. However, on the basis of the statement of driver informing
that the sugar was going to the transported to Nepal a show

cause notice was issued proposing confiscation of the sugar




alongwith truck and also imposition of penalty on Sh. Abdul
Khaliq, truck owner as well as Shri Sheo Shankar Jaiswal,
proprietor of the sugar under seizure. The show cause notice was
adjudicated by the Additional Commissioner vide order dt.31.3.08
by which the truck alongwith the sugar was ordered to be
confiscated. The sugar, however, was allowed to be redeemed
on payment of redemption fine of Rs.5,000/- and in respect of the
truck, the owner was given an option to redeem the same on
payment of redemption fine in lieu of confiscation of Rs.20,000/-.
Besides this penalty of Rs.5,000/- each on Sh. Sheo Shankar
Jaiswal, Mrs./MaIti Devi Jaiswal and penalty of Rs.4,000/- on Sh.
Abdul Khalig, truck driver was imposed under Section 14 of
Customs Act. On appeal to Commissioner(Appeals), the
Commissioner(Appeals) vide order-in-appeal dt. 20.11.08 set
aside the Additional Commissioner’s order. It is against this order
that these appeals have been filed by the Revenue.

2. Heard both the sides.

2.1 Shri S.N.Srivastava, the learned DR, pleaded that truck
was loaded with sugar had been intercepted at a place very close
to Indo Nepal Border; that no documents regarding transportation
of the sugar had been produced; that statement of the truck
driver on the spot clearly indicated that the sugar was going to be
transported to Nepal; that the statement given by the driver has
not been retracted; that though a complaint of demanding money
and beating has been lodged against the police on 21.6.07, the
same is long after the date of incidence and the same is only an

after thought, that the Commissioner(Appeals) while allowing the




appeal, has not taken into account the statement given by the
truck driver and that in view of this, the impugned order is not
correct.

2.2 Ms. Asmita Nayak, Advocate, the learned Counsel for the
Respondent, pleaded that the Department’s case against the
appellant is based only on the statement of Sh. Abdul Khaliq,
driver; that other than this there is no other evidence that the
sugar loaded in the truck was going to be smuggled into Nepal;
that the statement had been obtained under duress, which is
clear-: from the presence of injuries found during the medical
examination of the driver on 9.6.07, that a complaint lodged by
the driver against the police before the CIJM on 21.6.07 is still
pending before the Court of CIM; that the Commissioner(Appeals)
in the impugned order has observed that the statement of the
driver was recorded by the Customs in the presence of the police
officers; that this fact is also clear from para 12 of the order-in-
original, that when the statement of driver had been recorded in
the presence of police, the same losses its validity that the
statement of the driver has been recorded under Section 107 of
the Customs Act,1962 and there is nothing on record to show that
the officer who had recorded the statement of the driver, had
been duly authorized for this purpose by the Commissioner; that
statement under Section 107 of the Customs Act,1962 can be
recorded only by an officer of Customs empowered on this behalf
by the Commissioner of Customs by a general or special order;
that Hon’ble Gujarat High Court in the case of UOI vs Abdulkadar

Abdulgani Hasmani reported in 1991(55)ELT.497 has held that




the statement under Section 107 of the Customs Act,1962 must
be recorded by a duly empowered officer; otherwise it would be
of no evidentiary value; that merely on the basis of statement of
truck driver, which has been recorded in the presence of police
of‘ﬁcers/ allegation cannot be made that the sugar loaded in the
truck was going to be smuggled into Nepal; that in this regard,
she relied upon the Tribunal’s judgment in the case of Chinna
Chikwa vs CC, Allahabad reported in 2001(137)ELT.787, Ram
Goyel vs CC(Prev.), West Bengal reported in 2002(147)ELT.913
and Ajay Kumar VS CC, Patna reported in 2002(149)ELT.997.
She also cited the judgment of the Tribunal in the case of Babu
Ahmad vs CC. Lucknow reported in 2002(150)ELT.1018 wherein it
was held that the statement of witness recorded by customs
authorities when witness was in police custody is not admissible
as evidence as per the provisions of Section 2§ of the Indian
Evidence Act.

3. I have carefully considered the submissions from both the
sides and perused the records. The truck loaded with sugar had
initially been seized by the police on 8.6.07 and thereafter the
same was handed over to the customs. The Department’s case
that the sugar was going to be smuggled to Nepal is based only
on the statement of truck driver Sh. Abdul Khaliq recorded on the
spot. However, from the Additional Commissioner’s order in para
12 of the order and the Commissioner(Appeals)’s observation, it
is seen that the driver’s statement had been recorded in the
presence of the police officers. In my view on this very ground

itself the statement lgdses its evidence value under the provisions




of Section 2‘ of the Indian Evidence Act. Moreover, it is also
seen that the statement of the driver had been recorded under
Section 107 of the Customs Act and in terms of the judgment of
the Hon’ble Gujarat High Court in the case of UOI vs Abdulkadar
Abdulgani Hasmani(supra), statement recorded under Section
107 of the Customs Act,1962 would be admissible as evidence
only if the same has been recorded by an officer duly empowered
in this behalf by a general or special order of the customs while in
this case, there is no such evidence showing that this statement
of the driver had been recorded by an officer duly authorized by
the Commissioner. The presence of injuries found on the driver
during his medical examination on 9.6.07 also indicates that the
statement of the driver had been recorded under duress.
Moreover other than the statement of the driver, there is no
corroborative evidence indicating that the sugar loaded in the
truck was going to the smuggled into Nepal. In view of these
circumstances, 1 hold that there is no infirmity in the impugned
order. The Revenue’s appeals are dismissed.

Order dictated in the open Court.

(Rakesh Kumar)
Member (Technical)
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