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Date of Hearing/decision 26.08.2010
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Pgr M. Veeraiyan:

These two appeals are by the same appellant and involve same issues
and, therefore, they are being dealt with by common order.
7. Heard both sides.
3. The appellant was registered as a dealer in terms of Rule 2(ij) of
Cenvat Credit Rules for the purpose of passing of Cenvat credit on duty paid
materials procured by them. The goods manufactured by M/s. Swastika
Pipes Ltd. were sold to M/s. Rameshwar Das Devi Dayal (P) Ltd. but
consigned to the appellants. The appellants holding themselves as first stage
dealers sold it to another registered dealer who in turn sold to the actual
user-manufacturer of the final products. The credit to the manufacturer
stands denied on the ground that the goods had passed through registered

dealers namely M/s. Rameshwar Das Devi Dayal (P) Ltd., M/s. Gautam

Steels Traders and M/s. Metal Trading Company and that the same has
happened because of mis-declaration of the status of the appellants as first
stage dealer while they are only a second stage dealer. The original
authority in the case dealt with in appeal No. E/ 863/2008 imposed a penalty
of Rs.10,000/- where irregular credit involved was Rs.5109/- and in the
case dealt with in Appeal No. E/864/2008 imposed a penalty of Rs.25,000/-

where irregular credit involved was Rs.1,02,729/-.




-
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4  Learned Advocate for the appellants submits that as the appellant
received the goods as consignment agent, they were under the bonafide
be)lief that the sale by them will be considered as sale by the first stage
dealer. Further, in the case of similar issues involving the appellant in
Appeal No. 683/2008 Final order No. 115/2010-SM dated 19.1.2010 penalty
was waived on the manufacturer/user. Therefore, he prays that the penalties
on the appellants may be set aside.

5. Learned SDR supports the order of the Commissioner (Appeals). He
also relies on the decision of the Tribunal in the case of commissioner of
Central Excise, Delhi IV vs. Sai Ram Industries reported in 2010 (255)
ELT 256.

6. 1 have carefully considered the submissions from both sides and
perused the records. The appellants have received the inputs manufactured
by M/s. Swastika Pipes Ltd. sold to one M/s. Rameshwar Das Devi Dayal
(P) Ltd. though the goods have been directly received by them from M/s.
Swastika Pipes Ltd. They had purchased the goods only from M/s.
Rameshwar Das Devi Dayal (P) Ltd. who was also a registered dealer. That
being the case, the appellants posing as first stage dealer selling the goods to
another dealer before the goods were sent to the manufacturer-user was not
justified. When there is specific restriction that the goods can be routed
through maximum two dealers while passing on the credits, the appellants as
registered dealers ought to have followed the same. The explanation

offered by them is not convincing. Therefore, the penalties are justified.




7. However, considering the entire facts and circumstances of the case, I
dispose the appeal No. E/863/2008 by reducing the penalty imposed on
thi appellant from Rs.10,000/- to Rs.3,000/- (Rupees Three thousand only).
The appeal No. E/864/2008 is disposed of by reducing the penalty imposed

on the appellant from Rs.25,000/- to Rs.10,000/- (Rupees Ten thousand

only).

( M. Veeraiyan )
Member(Technical)
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