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APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. IV

Excise Appeal No. 2157 of 2008-SM(BR)

[Arising out of Order-in—Appe.al No. 154/ANS/PCK /2008 dated 23.7.2008
passed by the Commissioner of Central Excise (Appeals), Gurgaon. ]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
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. Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals)
No. 154/ANS/PCK /2008 dated 23.7.2008.
9. The matter is before the Tribunal for the second time having been
remanded by the Final Order No. 40/07-SM(BR) dated 29.12.2006 to the
original authority.
3. Heard both sides.

4.  The relevant facts, in brief are that the appellant sold various types of
waste and scrap in the form of MS scrap, CI scrap, CS Scrap, Brass Tube,
Bearing, HDPE Bags/ old Polythene sheets, empty drums, old tube and
vehicles parts, old washed gunny bags, MS patti, SS Screen, Nickel Screen
during the year 1998-99, 1999-2000 and 2000-2001. The value of waste
and scrap sold was Rs.24,35,343/- and the duty involved was Rs.3,89,655/-.
The original authority adjudicated the matter and confirmed the demand of
duty which was upheld by the Commissioner (Appeals) vide order dated

17.12.2004. On appeal by the party, the matter was remanded to the original

authority with the following directions:

«5 T find that the appellant in reply to show cause notice, has
specifically submitted that the scrap is of capital goods regarding

which no credit has been taken. The appellants also produced

invoice-cum- challans of SAIL to show that the goods were purchased
prior to 31.3.2004 and no credit has been availed in respect of these
goods. The appellant also in RG 23 Part I and 11, clearly mentioned
that no credit has been taken in respect of capital goods. In these
circumstances, the appellant produced evidence in support of their

claim which was not considered by the lower authorities, hence the




matter requires reconsideration. The impugned order is set aside and
the issue is remanded to the adjudicating authority for fresh decision
after giving an opportunity of hearing to the appellants. The appeal is

allowed by way of remand.”

In the denovo proceedings original authority confirmed the duty of
Rs.1,39,536/- in respect of MS scrap, CI scrap, CA scrap and brass tubes
valued at Rs.8,72,099/- cleared during the period 1998-1999 and 1999-2000.
He also imposed penalty of equal amount. Order of the original authority
stands upheld by the Commissioner (Appeals).
5.  Learned Consultant for the appellants submits that the appellants took
credit on the capital goods like MS plates and angles first time on
18.8.2001. That being the case, whatever scrap cleared by them during the
period prior to 1.4.2000 were clearly arising out of capital goods on which
they had not taken any credit. That being the case, demand of duty on the
waste and scrap of capital goods as if arising out of capital goods on which
credit was taken was not justified.
6 Learned SDR submits that in terms of order of the Tribunal, the
appellants have failed to produce the evidence for co-relating that the
impugned waste and scrap cleared by them relating to which all the capital
goods are covered by the connected duty paying documents. He, therefore,
seeks upholding the order of the Commissioner (Appeals).
7.1 T have carefully considered the submissions from both sides. I find
that the demand stands confirmed by the original authority on the waste and

scrap of capital goods cleared prior to 1.4.2000 under provisions of Rule 57S




(2)(c) of erstwhile Central Excise Rules 1944 as mentioned in para 16 of
his order. The Rule 57 S applies to cases of capital goods and waste and
scrap arising out of capital goods on which credit has been taken under Rule
57Q. 1t is settled law that to invoke the provisions of Rule 57S, the
department has to prove , in the first place, that the assessee has taken credit
on the capital goods. In the present case, no such evidence has been relied
upon by the department. On the other hand, the appellants have made
submissions that they have taken the credit on the capital goods only from
18.8.2001 as recorded by the original authority in para 11 of his order.
Further, the appellants have produced the original invoices issued by M/s.
SAIL during the relevant period in their favour and the original authority
after perusing the same, held that the assessee failed to produce original
records co-relating the scrap with the goods as per the invoices. The
expectation of the production records for waste and scrap arising out of
capital goods is not reasonable. The appellants are a manufacturer of sugar
and molasses. When the appellants have sold the waste and scrap prior to
31.3.2000 and when the appellants have claimed that they have taken credit
on capital goods only from August, 2001 on capital goods which does not
stand refuted, the question of invoking 57S and demand of duty on waste
and scrap undisputedly, arising out of used capital goods does not arise.

7.2 In the previous round of litigation before the Tribunal, the appellants
have claimed that RG 23 Part I and II maintained by them clearly
mentioned that no credit has been taken in respect of capital goods. This is

a simple fact which could have been verified and a clear finding should




have been recorded by the authorities below. When specific direction was
given by the Tribunal to consider this claim of the appellants, the issues have
been side tracked by the authorities below without giving a finding on this

claim.

8. The stipulations in the earlier order of the Tribunal is not for co-
relating any particular scrap or waste as arising out of any particular capital
goods with the connected purchase invoices. The issue that was required to
be considered was whether the waste and scrap have arisen out of capital
goods on which credit has been taken by the appellants. The burden is on
the department to prove that the credit on the said capital goods have been
taken before invoking Rule 57S of Central Excise Rules, 1944. The evidence
adduced by the appellants are clearly pointing to their not availing any
credit on the capital goods for the period prior to 31.3.2010. The
submission by the consultant that during the disputed period defacement
of invoices on which credit was taken was mandatory and that invoices
produced by them before the original authority were invoices which were
not defaced and the same is an evidence to show that no credit was taken is
also valid.

9.  Therefore, the appellants have made out a case for interfering with the
order of the Commissioner (Appeals). The order of the Commissioner
(Appeals) is set aside and appeal is allowed with consequential relief as per

the law.

( M. Veeraiyan )
Member(Technical)
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