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- CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R. K. Puram, New Delhi
COURT-II
Date of hearing/decision: 3.9.2010
Custom Appeal No. 588 of 2009-SM

[Arising out of order-in-Appeal No. 24 to 25/Cus/Appl/DLH-IV/2009 dated
3.9.2009 passed by the Commissioner (Appeals), Faridabad]

For approval and signature:

Hon’ble Mr. Ashok Jindal, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the Order
for publication as per Rule 27 of the CESTAT (Procedure)
Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative
report or not?

3 | Whether Their Lordships wish to see the fair copy of the
Order?

4 | Whether Order is to be circulated to the Departmental
authorities?

M/s Ritu Agencies Appellant
Vs.

CC, Faridabad Respondent

Appearance:

Appeared for the Appellant - Ms. Shikha Sapra, Advocate

Appeared for the Respondent - Shri K.P. Singh, SDR

Coram: Hon’ble Mr. Ashok Jindal, Member (Judicial)

F:V\J Order No. q:]:,/%“ QM LJ

Per Ashok deal

The appellants have filed this appeal against the absolute

confiscation of the imported goods and penalties under Section 112
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- = . of the Customs Act, 1962. The facts of the case are that the
appellant has imported assorted soft drinks and candy chocolate
and filed a Bill of Entry and before clearance of the goods test
‘samples were drawn. After examining the goods, it was found that
one item was adulterated, some items have shelf life less than 60%
of the original life and some of the items were mis-branded. The
goods were absolutely confiscated and penalty of Rs.1,50,000/- was
imposed on the appellants. Same was confirmed by the lower
authority. Aggrieved from the said order, the appellant is before

him.

2. Ld. Advocate appearing on behalf of the appellant submitted
that the defects found during the course of examination were the
curable defects and goods were to be allowed to provisional release
to remove the defects, no opportunity was given to the appellants

to cure the defects. The order of absolute confiscation is not

justified. Moreover, the appellants are the importer and they came
to know that defects in the goods only after the examination of the

goods by CFL through Custom authorities.  Before that, the

appellants were not having any knowledge of the defects in the
goods as per the examination report. Hence, the penaity imposed
on the appellants is not sustainable. She, further, prayed that
although the goods were not allowed to redeem the goods may be
allowed to re-export to respective supplier of the goods to cure the

defects.
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- 3. On the other hand, Id. SDR submitted that the goods involved
in this case are perishable items like soft drinks, chocolate which
are being used for human consumption and the violation found in
"the examination report are so serious that goods cannot be allowed
to enter into the country. The Customs Act deals with a situation
that when the goods are prohibited under any Act which is in force
in India becomes prohibited under the Customs Act also. The
absolute confiscation of the impugned good was correct and the
adjudicating authority has found that there was mens rea on the
part of the appellant, hence, the penalty imposed on the appellant

is justified.
4. Heard both sides.

5. I have examined the submissions by both the sides, I find that
it is a case of import of the perishable items which being used for
human consumption and directly related to the human life. As per
the CFL report, these goods were not up to the mark and fit for
human consumption, they are prc;hibited goods as per the Customs
Act. The absolute confiscation by the lower authorities is correct
and I also held that goods should not be allowed to enter into India.
Further, the prayer of the Id. Advocate for re-export is also not to
be justified at this stage as the date of expiry of these goods are
30" March 2010. Hence, the goods are of no value at this time and
the goods cannot be permitted tosfexport. With regard to the

penalty confirmed by the lower authorities on the appellant, I find

that from the reports, the examination of the impugned orders and
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+ submissions by both the parties, no where it is coming out that the

appellants were having the knowledge prior to importation of such
‘/Mi

goods that the impugned goods @@ adulterated or defective goods

‘at all. Under these circumstances, the penalty cannot be imposed

unless and until there is malafide intention of the appellant to

import such goods. Accordingly, penalty is waived. With these

observations, the appeal is disposed of.

(Dictated & pronounced in open Court)

(ASHOK JINDAL)
MEMBER (JUDICIAL)

RM




