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M/S. SHIVANGI METAL INDUSTRIES (P) LTD. Appellant
Vs
C.C.E. LUCKNOW Respondent
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
SINGLE MEMBER BENCH
E/Stay/1416/10 in Appeal No.E/1385/10-SM

(Arising out of Order-in-Appeal No.40-CE/LKO/2010 dated 19.02.2010
passed by the Commissioner of Central Excise & Service (Appeals),

Lucknow)

Date of Hearing/Decision:06.08.2010
M/s.Shivangi Metal Industries (P) Ltd. Appellant
CCE, Lucknow v Respondent

Present for the Appellant: Shri Raj Kumar, CA
Present for the Respondent: Shri S.R.Meena, SDR

Coram: Hon’ble Mr. D.N.Panda, Judicial Member
\,i/?v orper No.__ 1072 % } 2210 S B
Q- qg[, / Yo [0 M By

PER: D.N.PANDA

Both sides agree that duty was paid before adjudication. Learned
AR fairly submits that his client requires the dispute to be resolved
without further litigation. Therefore, he prays %ﬁ’miting penalty to
25% of duty amount, the litigation may be brought to an end.
Considering the fair approach of learned Counsel for the appellant, it
would be proper to invoke forth proviso to Section 11AC of Central
Excise Act, 1944 read with para 27 of judgment of Hon’'ble High Court of
Delhi in the case of K.P.Pauches (P) Ltd. vs. Union of India reported in
2008 (85) RLT 483 (Del.) which reads as under to limit the penalty to

above extent.

“To obviate any similar situation from arising in future, we are

of the opinion that in its adjudication order the adjudicating
authority under the Act should explicitly state the options
available to the Assessee under Section 11AC of the Act. Once
the choices are made known to the Assessee and it still does not
take advantage of the first proviso to Section 11AC of the Act, it
will be entirely as its own peril. Therefore, it would be beneficial,
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poth from the point of view of the Revenue as well as the
Assessee, if the options available to the Assessee are mentioned

in the adjudication order itself.

2. It may be stated that Hon'ble Gujarat High Court in the case of
Commissioner of Customs & Central Excise, Surat-II vs. Gopal Fibres
pvt.Ltd. reported in 2009 (256) ELT 10 (Guj.) has also directed that the
assessee should get option by way of speaking order of adjudication to

exercise such option for concession in penalty limiting that to 25% of

duty.

3. In view of above, penalty is reduced to 25% of the duty amount

and waiving the requirement of pre-deposit, appeal is also disposed of.

(D.N.Panda)
Judicial Member
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